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ON-SITE CONSULTATION HEARINGS, OCCUPATIONAL 

sa|;ety and .health act 



luESDAY, JULY 22, 1975 

House of Representatives, 
Subcommittee on Manpower, 

COMPEXSATIPN, AND SbALTH AND SaPETY 

OF THE Committee on Education and Labor, 

The subcommittee met, pursuant to notice, at ffi^a.m., in room 
2175, Raybuni House Office Building, Wasliington, D.C., Hon. 
Dommick V. Daniels, chairman of the subcommittee, presiding. 

Members present: Rcujresentatiyes Daniels, Hawkins, Gaydos. 
Risenhoover, Beard, and Miis. Smith. . 

Staff present: Daniel Krivit. Counsel; Denniese Medlin, clerk- 
and Susie JNelson, legislative associate. 

Mr. Daniels. The Subcommittee on Manpower, Compensation. 
iind Health and Safety- will come to ordec 

^ We meet this mornlne: to consider legislation to amend the Occupa- 
tional Safety and Health Act of 1970 to provide consultative services 
to employere desiring to comply ^vith OSHA standards. On-site 
consultation was discussed on the House floor, June 25, during con- 
sideration of the Labor-HEW appropriations bill for fiscal year 1976. 
As chairnaan of the Manpower, Compensation,"and Healih'and Safety 
subcommittee wliicli has jurisdiction over OSHA, I pledged in the 
course of this debate that I would quickly propose a consultation 
bill and call heanngs on tliis subject of great concern to my colleagues. 

Aqcordmgly, on July 14, I introduced H.R. 8618, to provide for a 
3-year program of consultation and education to employee requesting 
these services from the Department of Labor. Four davs of hearings 
on consultation are scheduled to afford Members of Congress, the 
Department of Labor and public witnesses an opportunity to bring 
theu- views to tlie attention of this subcommittee. 

My single purpose in proposing H.R. 8618 Is tp strengthen OSHA 
by providing an additional program to encourage employei-s to 
voluntanly comnly with safety and health standards established 
under the act. My amendment will not weaken or diminish the 
vital enforcement provisions of OSHA> including fust-instance 
sanctions. I remam fii-mly committed to the firsts-instance sanctions 
provision m section 9 as the fundamental incentive to employers' 
voluntary compliance prior to inspection. 

My proposal separates the functions atid personnel responsible for 
enforcenient and consultative services. Further fimding of consultative 
manpower should not be at the expense of appropnations for com- 
pliance personuQl. I therefore include a new autnonzation for consul- 

. U) ■ * . 
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tation and education to insure that funds are not siphoned from en- 
forcement programs to finance consultative services. 

The current program of consultative services to employers in States 
without operational State plans was initiated through amendments to 
the Labor-HCEW appropriations bill of fiscal year 1975. I believe it is 
incumbent on the authorizing subcommittee to investigate this pro- 
gram of grants on a 50-50 matching basis to preempted States. As of 
this date, 15 of the 34 preempted jurisdictions eligible for ^ec. 7(c)(1) 
grants are participating. The remaining 19 eligible jurisdictions have 
no form of on-site consultation. 

Twenty-two States currently have approved sec. f8(b) plans. Of 
these States, 20 offer onsito consultation; on6 ^tato, Iowa, is planning 
this service; and another State, Utah, has chosen not to offer 
consultation. 

This subcommittee has conducted 27 days of oversight hearings 
since passage of OSHA in 1970. We have heard extensive testunony 
from Afembers of ^ Congress and public mtnesses concerning the 
difficulties that many employers — particularly small businessmen and 
women — experience in coming into compliance >vith OSHA standard^." 
Many small business operators lack the financial resources to retain 
private consultants to counsel applicability of OSBLA standards to 
their work sites. ^ • 

I realize also that many States today are experiencing fiscaKcon- 
straints which preclude participation in the OSHA 50-50 contract 
program for consultative services under sec. 7(c)(1). An employer, 
nowever, should not be precluded from on-site consultation simply 
because his State is unable to join in the matching grant program. 
Tliis subcommittee must therefore direct its attention to a program 
that insures consultative services to employers in all 56 jurisdictions 
covered bv the Occupational Safety and Health Aqt. 

This subcommittee cannot and must not deviate from its standing 
commitment to milHons of American workers to assure safe and 
healthful working conditions through enforcement of standards devel- 
oped under^OSHA. I believe that we can further assist the working 
man and \^oman by encouraging employers to voluntarily comply 
with the standards. That is the purpose of my amendment and of 
these hearings. 

[Text of H.R. 8618 follows:] 

[H.R. 8018, 94th Cong., nrst sesa.l 

A Bl LL, To araond the Occupational Safety and Health Act of 1970 to provide additional consultation and 
education to employers, and for other purposes ^ 

Br it enacted by the Senate and. House of Represcnlalivc^ of the Umted States of 
America in Congress assembled^ "fhat soction 21 of the Occupational Safety and 
Health Act of 1970 is amended by adding at the end thereof the folio wing, new 
subsoetiun : 

"(d)(1) In order to further enrry out his responsibilities under this seetion, the 
Seerotarv mav visit^the workplace of any employer for the/ purpose of affording 
eonsultntion and adviee to the employer. Sueh consultative visits may be eon- 
due ted onlv upon a valid req^jest by the employer for consultation and advice at 
the workplace concerning the obligations of the employer under seetion 5. In 
making consultative visits uncler this subjection, the Secretary shall give priority 
to small businesses and to hazardous workplaces. The Secretary shall make and 
transmit to the employer a written report, containing recommendations regarding 
the elimination of any hazards disclosed during any sueh consultative visit. 

"(2) No consultative visit authorized by this subsection shall bc^ regarded as 
an inspection or investigation under section 8 of the Act and no citations shall be 
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• issued nor shall any civil penalty be Imposed by the Secretary upon such visit, 
except that: (A) whore an employer fails to eliminate an imminent danger dis- 
closed dunng a consultative visit, the Secretary shall take»Qny appropriate action 
n?.1''n»-r?^'°.K 13 to eliminate suoh condition; and (B) if there is substantial- 
probability that death or senous physical harm to employees could result from 
conditions disclosed during a consultative visit, the Secretary shall Immediately 
notify the employer of such conditions and afford the employer a reasonable-time 

/ to chminato sueh conditions. Where the Secretary is not satisfied through a 
further consultative visit, documentary evidence, or otherwise that such elimina- 
Uon Has taken place, the Secretary may take any appropriate action under this 

"(3) Information regarding consultative visits shall not be transmitted to 
representatives of the Secretary engaged in enforcement activities except where 
necessary in order to carry out the provisions, of paragraph (2). 
^ .??5Pp.P^ ^? otherwise provided, nothing herein shall affect the duties and 
responsibilities of the Secre^ry under sections 8, 9, 10, and 13. Advice given 
during a consultative visit ^hall not be binding on the Secretary in the event of 
any inspection of the workplace. In the event of such inspection, a written report 
of the consultation visits may, with the consent of the employer, be considered by 
the becretary for the purpose of determining the employer's good faith in oro- 
posing penalties. . . ^ 

*'(5) In prescribing rules and regulations pursuant to this subsection, the 
becretary shall provide for the separation of functions between officers, employees, 
or agents who conduct consultative visits pursuant to this subsection and officers 
cmplqyoes, or agents who conduct inspections or investigations under section s! 

(0) In order to further carry out his responsibilities under this section, the 
bceretary shall establish programs for thp education and training of employers 
^ and eniployees which, to the extent practicable, shall be conducted in local com- 
^ "IfUmties and shall deal with hazards in particular industries/'. 

K ^^l^lu-' purpose of carrying out the amendment made by the first sec- 

. .tion ot this Act, there is authorized to be appropriated the sum of $2,000,000 for 
the penod beginning July 1, 1975, an€i ending September 30, 1976, $7,000,00"0 for 
the fiscaU-onr ending September 30, 1977, and $8,000,000 foe fiscal year ending 
bcptcma^r 39, 1978. ^ o 

Mr. Daniels. Our first witness today is Hon. Paul Findley, 
Representative of the 20th District of the State'of Illinois. 
1 extend to you, Paul, a sincere welcome to testify at these hearings. 

STATEMENT OF HON. PAUL PINDLEY, A REPRESENTATIVE IN ' 
CONGRESS tROM THE STATE OF ILLINOIS 

Mr. Findley. Thank vou veky much, Mr. Chjunnan. 

First of all, I would like to l/hank you and the members of the sub- 
committee for granting me the/opportunity to appear before you today 
to speak in support of amendirfe QSHA to provide on-site consultation. 

1 am impressed with the sfted^vith which the subcommittee has 
begun consideration of the st/vrkal bills ponding before it, and I am 
especially impressed with the chairman's bill, H.R. 8618. \ 

Let me state at the outset thlit though I see areaS where it might be 
strengthened, I support it fulM I recognize it as an advance and I 
urge you to get an on-site consultation bill before the Congress as ^ 
soon as possible. \ • ^ 

Five years ago, the Occupational Safety and Health Act was enacted 
into law. The initiatives set fov/th by the act have gone a long way 
toward insuring the safety and health of the Nation's workers. The 
law, overall, is a good one. I voted for it. It has worked well. It has 
been tremendously successful, I believe in reducing the number of, 
work-related casualties, enhancing productivity by cutting down on 
the number of man-hours lost through injury, and encouraging volun- 
tary safety eJfforts on the part of employers. But, as in any complex 



piece of legislation affecting millions of . people, OSHA contains 
imperfections which need coirection. Perhaps the single most glaring 
fault in the law is the lack of provision^or prior on-site consultation. 

Ahnost-fnrai its enactment in 1970, many people recognix^pd that 
small businessmen were gjoing to run into difficulty in attempUng; to 
interpret and comply Avith all ^the standards se fofth in OSHA, 
Many small employei-s simply do not possess either the technical or 
physical resources required to comprehend or fully comply mth\all 
the OSHA requirements. Many conscientious small employers 
sincerely concerned about the safety of their employees cannot, 
eliminate violations simply because they do not know what violations, 
exist. As the distinguished chairman has noted, the single most 
important problem facing OSHA is the ''inability of the small business- 
man to learn what is expected of him." ■ . , '< ^ 

Kegrettably, the act presently prohibits Federal inspectors from 
offering nonpenal advice and (onbultation lo an employer. Congress 
and the Department of Labor have tried to provide prior on-site 
consultation to small employers through the use of State personnel.. 
Thi^ approach has been woefully deficient, however, /or two reasons. 
First, there wer > problems of inconsistency between State consultants 
and inspectors.. The chairman's bill, unfmunately, will not completely 
eliminate this problem. - • t r 

More importantly, not eveiy^State provides such services. In fact, 
at present 31 States still offer no comprehensive consultative program. 
Currently 60 percent of the working population does not have access 
to any form of consultative services. 

The same day the chairman introduced his bill, I introduced a 
bill H.R. 8619, which would, I believe, remedy many of the problems 
we are concerned about. It would permit jk businessman to request 
that OSHA conduct an on-site consultative visit for the purpose of 
advising him as to easting violations arid wh-at must be done to clear 
them up without penalty. It would allow an employer anxious to 
bring his workplace into compliance to request that OSHA officials 
visit the premises and render advice without fear of being cited or 
penalized for his conscientiousness. Because my bill would amend the 
basic law, it would extend coverage of on-site consultation to all small 
employers with 25 or fewer employees in every State. I believe such 
an amendment would trem^dously enhance voluntary compliance 
on the part of small .employers. In addition, it would bring an im- 
portant element of fairness into the enforcement of OSHA and it would, 
I think, eliminate much of the objection to the .act. ^ 

My bill would also allow an OSHA inspector to exercise his judg- 
ment in determining wlietker or' not to issue a citation in the course 
of a routine inspection. Each of us has heard the seemingly endless 
accounts of employers whp were cited for ridiculously minor or iimo- 
cent violations. I don't think i^ is necessary to dredge up all of those 
cases again. It is cleai* that they do occur and that there j^re many^ 
instances where citations should not be issued because thejn^olation is 
minor, innocent, and bf no immediate danger to health or safety. 
Under OSHA as it is presently written, an inspector must issue a 
citation if he finds any Violation whatsoever — no matter how minor or 
innocent, ^ r • • t 

This is a startling anomaly in our American form of justice. In 
eveiy other form of safety regulation, for Example, mine safety and 



inspection, the complianco officer may use his discretion in issuincr « 
^t1i'r^T''m y^'^ "^tion He can hold a citation inTbeyance L a Sod 
nlSf^ /."^"'^^ ^°/,f''° employer to abate the hLard If fhe em- 
ployer does successfu ly comply, no penalty may be levied Even a 
traffic cop has more discretion thaa mOSUA inSpeSor 

iniiJLrr'^"-^ ^^'^ ^^'^t biU- would not prevent an 

issuing a first-instance citation if for any 'reason he 
we ;.tj™ted.%ut, by allowing the inspector mo?6 fleSty 
we aie encourag;i6g an atmosphere of cooperation to brins about 
compliance that is so vital to tfie effectiveness of OSHA ^ 

is tha\ mv^ni^3^.'^'^'-f^'' ^""^ chairman's 

• linn If P®?""? inspectors to provide consultation- and 

issue warnings mthout citations. I beHeve this is in the traStion of 
American enforcement procediu-es. I am not aware of any other 

■ tZZ7%:n-''^'^-?r ^ ^°^P^ °f coiSuftants separate 
from those who issue citations. Perhaps there is, buti am ndt awaro of 

' ivni Itif L*'' traffic violations! for example. The same officer who 
has the pow to issue a traffic ticket also has the power to ii^I a 
TZfn^"!''T '' ^.^"Vfi'^fety inspectorsfor m£es " 
tions aKn °f^?^^■ Vu^ l^''^ Illinois that enforce ICC regiila- 

■ chan°ce^?pSeJt^.rvfewr^'' ''''' ^^^^^ -e\his 

Mr. Daniels. Thank you, Paul, for your testimony, 
vom hnr iTf^f 'V^'u^/^^^ "''i^^ P™"P'« ^^<'^ i« involved. I studied 
fn'in pllndplet^^^^^^ '''^ ""^"^ '^'^ '^'^'^^^^^^ '^'^^ - 

^T.® ^^ifferehces; for example, ybu" changed section 9 of 

W^''^ iVf^^ ^^^^ ^'^d inserting!^ STereof 

may . This deals with the first-instance violatidtis ' 
cJ^^nLl^^f hearings and the discussions that were 'held in ~ 

??mnHnn^J fV ^^'^ ^^''^ bill would bring about 

S?^tCf«fnff "^1^° encourage voluntary. compUanceT 

I o line a staff of enforcement officera to inspect the 4 nullion or more 

moSand ^> wl substanSl amouS°of 
enZed ht n^^ Pr"'' ''y'?^f .enforcement .officers that are 
of fnn v.n^c ? Department of Labor, it would take on an average " 
an nil^f^ each and every workplace." So the possibility o£ 

an inspector going fo a workplace once in MO years gives the employer 
corl'trolnr'^' I believe most employed are anxiouftj 

L„ f i ^'"PKance and they want to obey the law, I think the 
. feai of -the fact that he might be cited should an inspector^k ' 
men o'f'l^^^T V° come into compliance voluntarily By enac^- 
S ffi h^w'^'^t-""' ^^^^ ^'^T ^^^y' ^bereby he can show his 
Kittk^^tai^ea^ it^giyes him even a 

of ""t section 4 of your bill, which modified section 9(a) 

of the basic law I personally would like to see the basic law remain 
Weiken OSiJlT particular section of your proposal will 
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Mr. FiNDLEY. Could I make two comments, Mr; Cbairman? 
First of all, there is a question of expense and it would seem to me • 
prudent to pennit the same trained personnel whoTiave the authority 
' ' to issue citations also to issue warnings aiid consultation both, for 
both assignments tHey ^ould need pretty much the same training, 
understanding, jand 'islall, so why not use the same^rp^, and by that 
» means get more for our money. m^' . 

The second commpnt I would make is ufider my*iH every employer 
" would have a pretty powerful incentive for vqijmtary , compliance 
because he would not know for sure that the impector on ms first 
visit Ct) his .premises would find that he was making a conscientious 
effort to comply; he wouldn't have the abolute gssurauce that he 
would just get a warning because if the inspector found flagrant viola- 
tions' that in his judgment deemed a justification for a first-instance 
violation^ he woyxld have authority to issue the citation. 

Mr. D^sjriELS. Well, as to the first point about placing consultative 
services in the hands of the enfprcement piEcer, again ^e go to the 
basic philosophy behind the act. 

The idea is to bring employers into the voluntary compliance a^ti^ 
tude, because of the lack of ability to nriake an immediate inspeptidfTT 
The fact that we permit now or would permit, under this legi^tion, 
an employer to ask for on-site consultation at his business sit^oes 
V not give him a guarantee that an enforcement oiEcer will not walk in. 
^-So, you see, he still has tliat threort over his head if he is in violation 
and he is still subject to penalty. , • i./ i. 

As I said before, the idea is to have him voluntarilv comply with" the 
act because we can't, afford to hu-e all of the oflaVrs necessary to 
properly police eveij-y workplace in this country. You and I disagree 
on that particular point. ' 

May I go tojhe second^jpoint where we disagree. 
Your bill wSMJd only iipply to employers employing 25 or fewer 
employees, wHereas, the bnl that I mtroduced,-M.R. 8618, would 
permit 'every empjloyer, large and small, to .ask for consultative 
services. j ■ ' 

Mr. FiNDLEY. 1 certainW ^ould concur iiijithe broader application 
of this. . - ^ 

Mr. Daniels. But .1 go a step further than that. I give priority 
consideration to small businesses and hazardous occupations because 
I can visualize a situation arismg in some areas of the country where 
the regional oiEce is gomg to be swamped with Requests for consulta- 
tive services. It may take a longvperlod.of time to provide these^^ervices 
to each ^nd every employer upolMretiuest. n 

Therefore, I give a priority to the small employer as weU as those 
industries that are considered by the Department of Labor as extrd:- 
hazardous. ^ * 

Do you hfirve objection to that? ^ ; . 

Mr. FiNDLEY. I think that is very fine. That is m th% spmt of my 
own provision on 25 pr less. ^ . ^ t ^r- i • n 

Mr. Danlels. With those two points m -mLmd, 1 think basicaUy 
the biQs you and I have mtroduced, are substantially the same. I am 
concerned abouir the first point raised here today. ' 

Mr FiNDLEY. Mr. Chairmtm, I know that any bill that proposes 
a change in OSiEA is bound to draw fire and become controversial 
and I do commend you for iHtroducmg the bill and I -express my 
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appreciation for the fact ihat you have sc'iieduled heai-ings and I hooe- 
it can move along promptly. 

Mr. Daniels. I waiit to thank you for coming- and being our first 
witness. ' J r 

Just -a ^moment, our distinguished colleague from Pennsylyania.' 
*lr. "aydos: any questions for the witness? 

Mr. Gatdos. As usual, it is my pleasure to welcome you along 
with my colleague who is most astute and vociferous on that matter 
1 congratulate him. 

I wouldTike to- ask you, Paul, if I may, what do" yOH. envision as 
tar as the nun^er of emplo;^ees necessary to provide the. contemplated 
number of consultative visits? cu 

Mr. FiNDLBT. Well, I wish I had an infomed answer to that.'It is 
my understandmg fihat OSHA now has, imder this new authorization, 
in the reakn of 1,800 inspectors. That obviously is, frankly, onlv a 
fraction of thosengeded to assure that safety and health standards will 
be obtamjjj^. AmTcorrect? ^ 

Mr. KifviT. <rhere are 1,0Q0 in the field. 

Mr. Gatdos. If I may add a little information, we have roughly 
speaking, about 1,000 .employees out iff the field actually making 
inspections, that la, give or take a few hundred. 

What do you envision, Paul, as to the.requii-ed number, that should 
be available lor the expected large amount of requests for consultative 
services i" Where are we going to get- these people? 

Mr.TiNDLET. I don't kJi«v. I realize, too, this point. Well, 1 

T u j*^.^ precise recommefl^ation as to numbers, 
i during the debate on the recent appropriation bill 

that the contemplated number of inspectors, with those authorized y 
by the bill as well as those already in sei-vice it would require about • 
50 years to make the complete rounds of all business places in the 
country. Obvjously, that is not neai-ly enoueh. 
. . No^' maybe it is partly a question of tifining. Maybe with ti-ain-s 
ing they can do the Job more speedily. I think that j^haps would be . 
true. ±5ut it is quite clear to me we have only a fraction of those 
requu-ed to do an efficient job of visitinajpjtinely, not once eveiy 
50 years, but sure y at least once eveiy^S^^, visit the business 
establishments of the country. \ t— 

I believe in the act, and I think it ought to be enforced. We have 
to have the tramed skilled manpower to enforce it and we have onlv 
begun, frankly. . ' ^ . 

Mr. Gatdos. Would I be too far off if I concluded as of this time, 
based upoil our past experience, as far as enforcement officials and 
number requu-ed, that we are talking about sometHmg in theorv 
rather than practicabty, for the simple- reason that I can't envision 
hinng or traming enough people in the next 20 years to even begin 
to respond to those ejected requests for consultative services. That 
IS howl feel about-it. I don't know, I would like to have your opinion 
t»ecause^oa are advocating certain changes; 
Mr. FiNDLET. Yes, sir. As I said before, I don'-t have any number 
to recommend but I am sure that we 'can train manpower for this 
assignment and I, for one, am ready to vote to provide funds to expand i 
the corps sufficiently to do the job right. > 
CTN^reoHy think safety ^nd health of employees is vital and it is high ' 
. time we provided enough inspectors 'to do the job properly. 



Mr. Gaydos. Would you bo in a position fito rethink or rortnaly 550 
tlie requirement in your legislation as distinguished from the com- 
.imttee's*biU regarding thq spOcific provi^on therein, which says once 
you applied fot consultative services, up until the time the services 
4ure end^sred, you are not liable for any violatioh, including thpse Small 
Insignifictpit violations?^ * 

Mr. FiNDLBY. Well, franldy, I realize that my bill represents my 
goal, my idea^n the way of changes in the law. 

I would rejoice if any steps were taken toward that go(d. I realize 
that I can't expect to see my bDl become law, at least not in the near 
future. So any step taward tliat I wouli (?crtftinly welcome. 

One reason I put in the provision related io employers of 25 or less 
is out of concern for the number of recjuests that would bo made. I 
know that the greatest number lies mthin that category Yet the 
reot^ needs lie there, too; so I thought it prudent to limit the ap- 
* plication of my provision just to t^o smaller employers. 

Mr. jGrAYDos Paul, I am not trying to nail you down, but I do raise 
. a pomt I think that is a valid ppmt, to tliis effect, if we adopted.your 
theoiy, it would, of natural consequence occur, that^overybody, hOw' 
many are there— 6, or 6 million workplaces we haye — ovo^yoody WQuld 
make a simple request for consultative services, and have the benefit 
then of immunity from ajj^ type of citation, big or small, danaSrous, 
hazardous, or what-hnve-you. Tha t is what I ai^yijaid of. { 
-Mr. PiNDLBY. I see. 
' Franklj^^ I would be glad to consider mQcyfication of that because ■ 
I recognize the problem it would pose. ' 

The other poi^t of my bill I thmk is the vital part. That is changing 
the word "shall" to "may." 

Now, that keeps, ia^ sense, a club over the head of every employer, 
large* or small, but it also introduces this elomtot of fairness which 
would permit m inspector to exerci^et liis judgment to whether >he 
sitilation would'justiiy a first-mstance viblafion oj; not, • / 

Mr. Gaydos. I respect your position anti I do want to compliment 
you and I Icnow that you wont, in aU sincerity, to Cooperate \vii\i the 
committee to get legislation passed, and we value yodr support on 

in a position to 



and off iiie floor. I mean that most sincerely^ 

Along those lines, I presume you would *then be 
consult with us odour consultations? t 

^ fthS 



snouia De maae in inai. ♦ - -^ 

jrAYDoSij^J appreciate your observation. » t 
conclude by asking you^^ page 2, "Currently 60 perjpent of 
pie do not have access fo consultative service." 



Mr. FxNDiiEY. Yes, si^,-. As a result of thS colloquy, Joe, I can see 
the problem imposed by this immtmity pflfevision and I think some 
change should be made in that. 
Mr. Gaydos^ 
I^\all 

thepeople 

What do you mean 60 percent of those working or workplaces? 
Mr. FiKDMY. I ^think^at applies to workplaces. 
Mr. Ga YDos. Mna. TPnai^k you very much for your usually informed 
and direct testimony. 
Mr. DanibIjS. Paul, xnay I ask this question. *^ 
There is another difference basically oetween your bill and' my pill, 
and thatis^fter the emplo3ter requests a consultation oEtrsite,mybill 
pro^ndcs for the consultative oiEcer to furnish the employer m^^a 
reporl^Bd either gives him a clear bill of hea%h or says^ ^^I find thi< 



period^onimV^^'*''^ violation," and oska him to correct it within a 

Your hiU docs not provide for a witin report. Would vou BUODort 
ft provision for a written report? ^ mippori 

Mr FiNDLBY. I .think the provision of the written report is vorv 
vitnl. I ^v^sh I had jncludod it m my bill. I think my bUl coilld bo iranl^ 

{hrbill. ' ^"^ ^ ^^^^ ^ to spill it out £ 

Kn?fj';?H''^^''?-.^ n"''^,'^ ^'^ It ^^o"ld improve the act 

hccauso it would a low the employer, in case he should te cited sub- 
sequently for a violation, to show that he followed the instructions of 
Uio consultative officer and it could bo taken in mitigation of any 
"*x1'°"t^'' P°"»lty 'I'at the Secretary might seek to impose 

Mr FiNDLBY. I would prefer that your bill permit ^ch a written 
^^port to be used as a defense against the charge. 
. .Mr. Danieus. I won't go that far to^say it docs, but it could be con- 
sidered m mitigation of the offense by the Secrotaiy 
I now recognize the gentleman from California, any questions? 

Mr Ti';?;?^''''^^- ^' ^ 'T^ *° I' t°°' ^^"^"t join my colleague, 

ilAn v^l"^' ■'L?-^,»'''Ssitig our respect for the leadorahi^ you have 
given in this particular field. i- J " 

I think it has boon most encouraging and outstanding 

With respect to the bill which you have introduced, there seems to 
be genord agreement between you ortcUlro chairman of this subcom- 
mitteo with respect tp the issue of consuhaljon. 

However, your bill, particularly soctionl 4, goes much beyond that 
issue and begms to get intb basic amendmWtft to the act itself. 

Mr. FiNDLEY. That is right. | 

Mr. Hawkins. And thaft in a sense opens \w or reopens some of the 
problems we have had it/ passing such legislafton as this, 
of/nfi" ^<"}afnng whether or not, and tliis is purely from a matter of 
strategy point of viowvSvhother or not that may jeopardize what most 
of us agree on whicb^ think would be fairly simpfo to get passed at 
this session, if weXere to open up the act for certain changes, and 
whether or not, frtm a viewpoint of strategy that is des^able in 
proposmg it at this particular time. lo m 

* Mr. FiNDLBY/Well, Mr. Hawkins, I have not examined the-gfer- 
maneness question. 

My own feeling is that the most impprtant thing to do at this Dokt 
IS to change the word "shall" to "may." - ^ ™ 

fi,^^un°i"'^'^T^^'^ ^^^'^ ^^ybo that could be isolated in 

to amL^S'' " "'^ '° "P"'^ '''' °^ 

I would certainly favor that, if that is possible, because I think 
uiat is the most vital step that needs to be taken. 

lit is, of course, desirable to provide consultation, but, as I mentioned 
earJier, it seems to me a waste of resources tq estabh'sh a separate 
corps for consultative service from the enforcement corps, when both 
iS'nJlj^T'^ would naturally be required to have the same 
knowledgo, the same skills and same understandmg of business 

Why not just have the inspector corps authorized by changing the 
one word shall to may offer to give advice on fu-st call. 
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Mr, HAWKijfe*. I certainly apnrcdato the answer and I tWnk it is 
woU Uiought out. Certainly, I think it has great merit and I have no 
further questions. 

Thank you, Mr. Findley, and thank you, Mr. Chairman. 

Mr. Qavdos. Will you yield? 
. Mr. Ha%vktn8. I jnold to my colleague. 

Mr. Gaydos. One mgro question. 

Talking about the complicated nature of this legislation, the dedro 
of moat people to want to comply but because of the verv difficult 
interpretations tbat are present they cannot comply, and I nave boon 
thinkinf? about thte and trying to analyze and comparo this adijjittedly 
veiy (Utticult legislation with other difficult existing Federal legislation 
sucn as the IRo where you liave just a myriad of complica tod problems 
and of changing couif^t decisions; yet you haVe a right to consultative 
services involving IRS problems and they dovhave people there 
available to consult. * \ ' ,. , 

As a practical matter, the way it works is that you are always liable 
for a mistake, misinterpretation — what-havo-you, i^cardless of your 
intent, yet you have ihese consultative sejrvices availttblo to you, if and 
when you need tfiem, in the meantime though your lii^bility is perma- 
nent from the beginning' of the act, the effective dKto of it, \mtil 
ultimately you are checked or found guUty of some infraction. 

oan'i 




previous ^ « 

that is, wh(>t do you do as for as the multitude of requests for consul- 
tative services we can expect under this act. 
. Do you see any comparison in the problems? 

Mr. Tii^DLBY. Yes, sir. As I said before, as a result of our discussion 
I recognize this exemption provision must be changed. I favor a 
change in^it. 

You mentioned the consultative service provided by IRS, and I 
believe I am correct in stating the same people who spend most of 
their time prodding around for establishing a case^ for violation of 
IRS regulations are the ones called in Jfor consul tatiQn. 

For exainplo, I don't know what your practice is, first, I call up 
for information, one of the agents to help me to prepare my in- 
come tax return, and it does not relieve me of liability in case an 
, error is found, but it is a consultative service I appreciate, but the same 
man that comes in to help me prepare my^ return spends most of the 
year examining returns and going after violators of IRS. 

I believe I am correct in stating they use the same personnel for 
consultative, work and for mvestigative*»work. ^ . ^ 
^ Mr. Gaydos. You moke a point which I think requires further 
consideration and analysis. 

Mr. Daniels. Thank you very much, Paul. 

There is a quorum call on the Mouse floor, so I wish to annoxmce 
we will take a brief recfess and get back promptly, probably in about 
10 minutes., 

piecessed.] 

Wt. Daniels. The committee will come to order. , 
"Our next witness is Mr. Richard B. Bermany Labor Relations 
Director, Chamber of Commerce of the United States. 
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(Proporod statement Hi Richard B. Borman follows:) ' 

TUB Chamiikii or CoMMKncr, op tub United Stati^ ^^^^m^n 

of iMitcSltSil""'""' 1"""'°' °' '^"^^ "«> Chamber CoScrco 

hffi^l"'" "1? "".^ principal spokcaman for tho^ScfSi 

busincKi community. Our mcinbers* ilp comista of 1.700 trndo and nrf^'««ionni 
«*.ocia ion., 2,500locai, stAto and rcgionTchambm of commerco'^ a^ 
dKaJ^lTnrmr- ""l^'^'S &ombcr«hip la more ThTflv'o 'iSon lal 
t,.^ yo" know, wo have appeared before this Subcommittee before, aeokinir thn 
typo of changeirin the Oeoupatlonol Safety and Health Act that you Coontem^ 
Lnd h^n'^h?' «".Plcnaod that the SubeZSe^^hSlrman 

pwv&n. '='»^P'>'"°" "° on «'=or'l 'n '"vor of enacting an on^ito coMXtioS 

While we have supported the eonoept sinee it was first raised in the Conirreqs 
wo have alstf shared our vio^v-s on how such a program should bo admintaffi 

Our prlmaiy coneem is that, if such an advisor/ s^^tom fa catabSd It flhoil 
bo deH gned in such a way ,u. to encourage Ita mSZ uTTSA lAl 
rrSiraTdXla°b'le^°"'="" " """"'^ addrcaaed wiU mIK°e pib'^S 

' SECTICPI 21(0) (1) y 

^Vf tliot » eoaiultatlve inapectiop ahaU be eonductdd /nlv 

^Th^nTJcn^lT^^^ the employer, without deHning the term / 
.h , .M^'' Congresa debated this point on aeveral oecaaiona, with manyXi4tinit 
that this waa an intentional rcstrietion on the program's iLe. The tho^S to' 
wouire an employer to norrow hia request down to itema that woiSdMrli^wed^ 
?Ad te^"„^pecte°^"""°" ''^"^ '='"P'°y" «P'=«"fl'"^'y aaked ?o hX ^"Seli 
While wo endorao the eoncopt of keeping the inspection visit sh/rt/ eabCeiallv 
ih^\l! ^Jf" employer, we also eneourage aXWrota^^^^^ 

where the employer can lay his facility open and ask for' o gene%l 3 of Wa 
«^rk place not unllko the walkaround inapectlon eommon unSeOtfon 8 of the 



net. 

SECTION 21 (P) (2) 



Thia section provides an approach that is inconsistent with the true oonoeDfe of 
consultation It is ono of the mostf^rious defects in tho bill. concept of 

H»nHnn » ^,".*^«>™m*"ce Chairman has noted, a major reason for the bill's intro- 
duotion is that many employers, particularly small ones, lack sufficientfin^ninl 

1 he go vcrnment consultant role, as we envision it, is not uttlike that of an otrtside 

suggests that, where the eonaultaUon ofTieer personoUy feels ttoo ^ nubsta^^^^^ 
C^^^^r*^^; that fiorious physical harm, as defined by the Secretary,^ 
may r^i^%'°^^^^^^ 'ff ^^1^11'^ orW wUl be set in^mZn that 
r^quclted ""^"^^^^3 not dreamed of -rKien the consultative visit waa first 

the An? bn°t5nrffii^° TP'T^ acknowledge that a given condition violate? 
tUe Act but certainly not in the form of a serious violation, as may bo aUcRcd bv 
the consultant. What is the employer's option at this point^ Does &e comply wi^^ 
the consultant's demand although it may be wrongly asked of him? doel he 
elect the alteraaUve and wait for the Secretary to take 'W apwoDriate ^ftio^ 
Spcetion. ^"^^ Congress, the "appropriate action^' fflv?d a 6^^^^^ 

If that inspection is triggered and the employer is found to have been correct* 
whn^^'hp^i^ fn natoe of the violaUon, what relief will be afforded hik 

when he is faeed^with a penalty for a non-serious violation, a penalty he would 
not have rece ived if (a) he had never elected to have a eonsult&tivjB visit or (bf 5 

^21 Conf . Rec 110, July 14, 1970, p. H 0708* 
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tho consultant had been correct in his oasc^smont. Ako, when tho Section 8 iiisnec- 
tion is mado regarding tho disputed violation, what el«o will bo inapeoted? Will 
tho inapeotor look only at tho dlsputedcjondition? 1 certainly (jtoubt it. Arguments 
regarding cilicionoy and manpowe?/^mHw advanced suggesting it would bo 
wasteful to »QXid an inspector to a plant to^ook at only ono possible violation. ^ 
. What if tho employer agrceaf that it is a serious violation f>ut fcols that the ^ 
aljatement period is too sliort? Tho language of the Act, plus the lack of relief in 
this bill concerning that eventuality, suggest again that the employer must ftrst 
hold himself in contempt of tho first order, bo visited with an inspootion, receive a 
new abatement date for tho violating condj^tlon and anV other alleged violations 
(tho date may be shorter than tho original one), auu then appeal tho entire 
decision to tho OSHA Review Commission, seeking an oxtonsion or tho abatemt?nt 
date or dates as provided in Section 10 of this Aot. / 

Obviously tho employers most likely to bejA6flt by this consultative service will 
often bo tho very ones who will bo reluctant to uso it because of the potential 
open-ended liablflty, 

SECTION 2i(d)(4)^ 

Wo aro also troubled by tho provision in. proposed Section 21(d)(4) 'to hold the 
Secretary free from the results of his advico, regardless of its worth. 

On introducing this legislation. Chairman Daniels stated that the consultant's 
* finding should not have any binding eileot on t^he Department of Labor duo to 
the constantly changing conditions in tho work place. Although there is merit to 
that argument where it applies, it by no means has universal application. 

The only other reason advanced to date /or this approach can be gleancd^^rom 
the recent debate on tho ^uso floor on/Labor Department appropriations. It 
was stated that, while a oon»jltativo oflipfer "should he an expert in nis field and 
should bo knowledgeable of jfll sdfety devices tules and regiilations . . ^ "such 
Government officers aro only human arid even if they possess expertise, even they 
at times make errors . ' * / 

We do not disagree ^nth this observation but find it curious that the employer, 
known in this bill only by his apparent l!!P?k of expt?rtise in dealing Avith the 
government's own regulations, is presumably still neid to a higher degree of 
expertise than the government. / 

Subjecting an employer to a ijibnetary penalty for following the bad advice 
given duo to '*h(uman error" is difficult to justify. 

AOTarently, the expert gbvernment officer miiy unintentionally mislead the 
employer into making unnecessary modifications or may suggest a route of abate- 
ment which an employer eagerly, pursues while another, less expensive ^nd 
perhaps more produdtive. course coiild be followed. Under H.R. 8618, the employer 
takes this advice and follows it at his risk. But to give a clean bill of health to an 
operation and latfer cite the exact sarflo circtunstances for non-compliance and 
assess a penalty is patently unfair. 

And to suggest that the way out of this dilemma is to seek a decision from the 
Review Commission is not responsive to the problem. To expect the Labor 
Department to consider in its penalty assessment the employer's good faith and 
expect the Commission to do the same suggests that the Congress should provide 
that relief without forcing the payment of legal fcqs to obtain it. 

coNcttrsiON 

While we support on-site cohsultation, wo feel the bill must be amended as 
suggested to make the program workable and acceptable. This bill is not a cure-all 
for the unjustified ills visited on employers by the Act, but it is a jg&rt hv 
beginning. ^ JBS^ 

STATEMENT jOF HICJEEABD B. BERMAN, DIRECTOR OF lABOR^IAW 
FOR THE CHAMBER OF COMMERCE OF THE.UNITED STATES 

Mr. Berman. Thank you. Congressman. 

The gentleman \sitting on my left is Hal Coxson, labor relations 
attorney with the tJ.S. Chamber of Commerce. 

Mr. Daniels. Spoil his name. ' , 

» 121 Cong. Rec. 102, June 25, 1975, p. Hei55. 
• 121 Cong. Res- It)?, June 25, 1975, p. H61C7. 
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Mr. Behmax [spoiling]. C-o-x-s-o-n. 

•Oongrossmnn Daniels,' I knou^ wo are alwax-s iiylerostod in time 
dunnff these heanncTH. Although I have a short Statement, I will 
enter it for tho record an,d try to abbreviate my n 
41 ^xP^^^^^^' V *oro^i^y objection to uuanimc^us consent request 
that Mr. liernian s statement be infcroduced in tW record in full? 

Hoarmg none, it is ordered. You nmf proceed to summarize it. 

Mr. Beuman. Congi-essman Daniels, Congresfenian Gaydos, Con- 
gressman Beard, as you very well know, we hav/ suppoited an on-site 
consultation bill for quite some years. / 

As I suggested in my proparod romarks, vA have in tuni alwavs 
sujrgostod that tho bill, if passed, bo designed in such a way that^it 
will actually bo used. / j 

I support the bill; I support tho concoi/t with sorfte, I believe, 
some small changes, which, if properly imp/ementcd, would, I think 
make a real worthwhile consultation liW that all businessmen would 
support. 

Mr. Daniels Mr. Berman, I noticed the fii-st question that vou 
raise with legard to section 21(d)(1) of ILR. 8618. 

You mentioned the word "valid" is npt defined whoio a request is 
made by an employer for inspection. / 
Do you recommend the word "validV be eliminated? ^ 
Mr. Bekman. I am not maldug a sp/cific sugg<3stion. Congressman. 
What 1 am suggesting is what could Happen once the Labor Depart- 
ment were to get a hold of llJis piece/of legislation if passed as intro- 
duced, and promulgate regulations. / ) 
. If you remember, back in the pd Congiot5s, when Bill Steig(^r 
introduced several bills on on-site/ consultation, there was similar 
language which suggested that the/ request by "an employer must be 
rather specific. We made the point that, ifyou were directing this at 
small employers, at least they \^er^' the ones wjio were m most need of 
consultation, they were often the very ones who could not make 
a specilic request not knowing /what was covered by the act, and 
therefore couldn't say '^Come ?n and inspect tlfe machine or that 
areo^ . J/Ve then suggested the/terra not be used as a restiiction in- 
the program. j ^ * <■ 

If the employer only want<(d one point inspected that ^Vbuld be 
line, but, large or smaU, it ought to be able to open up its doors and 
suggest to the consultative offitei-s to come^in and make that inspection. 

i am not suggesting this trfrm would operate'in such a way always 
to deny an employer that, bit it might be so interpreted without fur- 
ther direction on your part./ ^ 
T l^^^^i^^ shoiild be notfed in legislative history oi\ otherwise the 
liabor Department should/not restrict the consultative visit because 
the request is not drafted/ properly. . < . 

Mr. Daniels. I go along ^vith yoju and^e can cover it by our report 
Mr. Berman. The major portion of my testimony I \vill suggest 
with a not-so-self-serving statemtjit, is sj)eculative as far as what the 
bill woujd do in a giveri situation without any fuilher indication of 
the comitnittee s mtenti6ns or some additional language in the bill: 

1 have laid out sceiUirios in my prepared remarks, which su^ests ' 
that on^cb the consultative /officer comes on the scene and begins an 
inspectiotn, if he has/ alleged that a condition '%ou]r4 cause >erious 

C0-33S — 7G 2 V 
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injury, and is mcorrect^Nand wo havo soon many roviow commission 
docisions wliore inspection olRcors mado mistakes, or ho suggests an 
abatement period which is\po short, the employer may suflfdr. 

The workings of this billk^when Ifdugged into the act, suggest a 
scenario where the employer would hji>^o to stand in contempt of the 
consultative officer's recomm^dations, ^hd himself then thru9t into 
the enforcement procedures o&. the act whore certain appellate pro- 
cedures are available. % 

There is not any appellate prowdure in thi? bill. I am not suggesting 
wo need an extendea appellate pifcceduro in the consultative uUl. But 
we do need one, for getting a longfc* abatement period, if we are going 
to have abatom^t of serious \^alations in the consultation bill. 
Also there is not any Wav to appetUL that the alleged serious violation 
may be a nonserious violation and^^erefore it does not even qualify 
for any follo^vup visit. w 

I cite to you^the appropriations amendment on consultation, which 
Congressman Steiger offered and ^wch was accepted in the 93d 
Congress. Congressman Steiger's leg\a|ative history, which was ac- 
cepted by the Congress, to my knowlb^dge was there would only be 
foflowup visits in the case of imniinen ^'danger. 
■ The Labor Department, unfortunately, did not finalize Jbheir rules 
along those lines and the Labor Department has ^uggested^ there are 
followup visits for alleged serious violatmns. 

But the Congress did, the last time tU^ considered thiB particular 
area of the law, suggest that there woiM only be followup of any 
kind for imminejat danger, which we still support. 

I am not suggesting there should not 'be followup for imminent 
danger. I suggest i% the area of an allegofi serious violation the con- 
sultativje officer will t^eat them as he treats alleged nonserious viola- 
tions and leaves the report with the emplojrer. 

Were that corrected, much o^ our opposition would be dismissed. 
• Mr. Daniels. WhatI do you mean ''in ca§e of a serious violation, 
treat the employer in tjpe same manner a^ a nonserious"? 

In what way is he treated differently? 

Mr. Berman. When the consultative officer comes into a plant and 
S€^s that a machine is not, in his opinion, in comphanco with the 
standard and also makes a determination, that were this a section 8 
inspection he would cite for a serious violation he should not do any 
more than he will do for a nonserious violation; that is, tell the em- 
ployer, ''You have a hazardous situation here and, as a consultant I 
suggest you clean it up." ^ 

Mr. Daniels. Tenr days or 12^ days? ■ . ^ 

Mr. Berman. No; just as in the consultation bill, there is no set 
abatement period for nonserious violations I suggest there should not 
be a set abatement period for a serious violation or a violation that 
he aUeges might cause substojitiaj injury or harm. 

You are not really talkyfg about ^erious viplatiops here because 
"serious violations" is a term of ai*t under the act and there jpo cer- 
tain characteristics of a serious violation not contemplated in^e bill. 
• You talk about the injury itself; whereas, under the act, there 
has to be knowledge of the violation or the employer "should have 
known." They don't operate synonjonously. However, the consultant 
should not have any followup responsibility for an alleged serious or 
alleged nonserious. ' ' 
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Mr. Daniels. The employer has no responsibility' 
Mr. Behman The employer would have no respodsitility under this 
bill. I suggest the ompTover's responsibility stems from the act 
h tSf'e^o^?" suggested, m introducing the bill, the main reason for 
It was small employers and also some large ones" do not have thn 
capacity to Mr^ outside consultants. Costs for ouSide consTtanS 
given some of the standards, for instance, noise staidaiSs caU fo^ 
thousands and thousands of dollars """lut., cau lor 

\vL*')rl^}J' I""""^ ^^f'"''^ '"T^'"^^ introducing the bill you 
hi^^'onffoutsfr '''' ^^'"^^^P^ -"Id 

to'^oflv^yT''''''' ^ '^"'l'^ comprehend the point, what you are trying . 

Mr. Berman. If the sinall employer had the money to hire an 
outside consultant, he would suffer no further liabUity. Once th^ con- 
S^^'v'^' ^'l^ '^^^ given it to the empSyer ^ 

Under your bill, when the consultant comes, there are certain araes 

rrE.l^fcS^i?r -"^^ ^« triggered!^^^^ 

undJr' t^r^^pT't LiT/'^.'-^P^"*^."'''^"^^^" exculpation from UabiUty 
iL^rfil T ^^VjI'^®^*''^ ^^^''y ^° yo"' ^ one member of this com- 
mittee, I would be opposed to that. 

Co^'i^mr''' ^ ^""^ """'^^ ''''''^^ that when I read the biU, 

Daniels. We are not giving a first-instance violation excuse 
here I do not beheve that we s&ould go that far. '^'"'''""'^ ^^'^"se 
The basic theory anA philosophy of the QSHA legislation is that 
we impase a responsibiUty and if tLre is viSation yf^iesuSecUo 
a citation and penalty We propose to modify it by th? coSttee 
bill I have mtroducecf by gi^^ng the employer an opportu^J^yT re- 
quest onj^ite consultation and advice, feu t that do^ not excise or ^ 
. exonerate from any liabiUty whateoever, andTven if Jh^coS"- 
s^ative officer were to give him- the wrong^advice, it does nofexcuse 

• Mr. Berman. That is, of course, my second troubling noint hut 
before gettmg to it, I would like to suggest two tS^E 'now 
and since 1970, the Labor Department fas airys^lLtSed thaT 
inspection officers should sit off^ite and listen to tFe hSJ^dom 
nTh.'t""^^^ appeared to be sprious violations and that thfeS wS 
not be any danger of a foUowup inspection 

That h«s always been the case. You could go in and sueeest the 
Z'LlT,?"^""" youj work environment, and theff wodd 

not be a followup violation. They would only consult 
i suggest that concept be transmitted to the worksite 
Mr. LJaniels. I understand what you are driving at' 

,u Th^^^^^\^ ^^^^ ^ Congressman Gaydos sueeested - 
the IRS does a lot of consulting and you can go to theranSgS 
one of the more mtncate, tax evasion schemes without disclofS' 
your identity and get advice. Xhere is np penalty as such. You c^ 
avoid penalty because you can avoid followup ^ 
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To give you an oxaniplo, not necessarily on the nature of the violar 
tion or of the hazard, tha^t gets to be rather emotional, but talking 
about the problem of the abjttement period. If the consultative officer 
comes in and sees what he believes to be a rather serious condition 
and I stress believes to be, he may request that this could be cleaned 
up immediately or within 30 days. Small employers, by their very 
nature, I thiiik as a rule of thumb, don't have the cash flow of some 
larglr employers and will tend to need, in somel* cases, rather long 
abatement periods, periods that may be anathema to the normal in- 
spector when he sees the violation ii> the shop. 

There is no provision in the bill for extending this abatement period. 
The OAly thmg the employer can do is sit tight, wait, as I say, to find 
himself in contempt of the consultative officer's reconunendations 
and then be subject to, as you suggest in the bill, appropriate action 
which heretofore has always been a folloNvup inspection under 'section 8. 

What is one to do when he wants a longer abatement period? 
I am not suggesting you have intentionally evaded the point, but I 
think it is a gap in the legislation which must be bridged. 
"Mr. Daniels. It is a matter of opinion. We disagree again. 

Mr. Bb^man. Perhaps you have felt ^Jien, under the^act, one should 
bo entitled'40 appeals of the abatement period, which you had in yoiir 
original legislation. Congressman Daniels, but you are not givmg 
appeals of abatement periods in the consultative phase. 

^Mr. l^ANiELs. If that employer should subsequently be cited for 
violation, he has the consultative officer's report, which he can utiH^'^c 
in the preparation of his defense. It is not going to exonerate him if the 
enforcement officer finds violation, but it may be iised by him in 
mitigation of any penalty the Secretary may deem to impose.- 

JVIr. Berman. Ag&in, let me surest this. 

Mr. Daniels. Have you heard about the traffic cop reference that 
Congressman Findley makes reference to? Traffic cops make mistakes, 
too. ' . 

Mr, BeJima'n. I am well aware of it, and so do employers. 

Mjt. Daniels. So the. cited motorist, whether arrested or given a 
ticket,; appears in court before the judge. The cop tells his story and 
the drfendant tells his story and somebody has to niake a decision 
" somewhere along the line and whenever we deal with the human 
element Somewhere along the line there is going to be a mistake made. 

Mr. Berman. I am suggesting'^ some relief ought to.be given for a 
very short abatement period. What is one to do? 

Mr. Daniels. That is a matter of judgment. The Secretary may 
agree with the employer and he should have had a longer period of 
time. 

Mr.JBERMAN. What I suggest is the employer must agree there 
must be a section 8 inspection unless you suggest otherwise. That 
is the way things will work and the way the Labo;r Department's 
regulations read under the 'present consultative regulations. 
' What happens is a -section 8 inspection starts. And I might add, 
which I am sin-e you would support, when the section 8 inspecting 
officer comes into the plant, he will probably inspect the entire prem- 
ises as opposed to perhaps just one machine which was the^ubject ot 
the' original consultative request. All of the arguments about man- 
power, efficiency, et' cetera, will be made to-suggest, when a section 8 
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compliance officer comes into a plant to follow up a consultative offi- 
cer s inspection, he ought to be able to inspect the entire premises 
Again, you have a disintotive to use the act because of open ended 
hanuity. * . • • ^ 

' There ouffht to be some way to-ai)peal that abatement period. When 
you speak about getting redress, you have to go all the way up through 
the Koview Commission,' and you have to spend legal fees. It is a 
ernhc example of ''Catch 22," where you have .to spend more money 
to save the motiey you are assessed Vor. 

And, demonstrated good,faith, which would be read' by the unini- 
tiated as perhaps a complete exonorution of penalty doesn't work 
that way. If you can show you had {^consultative officer come in and 
ho ^ave you his best advice, the gooll faith reduction in the Labor 
Department s eyes is wortb20 percent off of a possible $1,000 penalty 
Now, that is all It is worth at best. It may not be worth 20 percent 
It is 1 to 20 percent and that can be substantiated by the compliance 
manual. • v 

Again, you may find a situation where the employer is visited with 
a vision of a liability greater than that which he%ould have had had 
lie never called, the consultative officer.. That becomes a disincentive 
to use the program. That is what I am' suggesting we not do, not 2:ive<^ 
with one hand and take back with the other. 

There are not that mainy situations percentagewise where serious 
violations are found. Most of the violations percentagewise are non- 
s( --us violations and therefore, we suppose^ that most of what I am 
suggesting might occur would not happen at a percentajje of all con- 
sultative activity. 

Because of t;hat, it would not be that much of an effort for tlie com-, 
niittee to accept the fact that iri some situations a few serious viola- 
tions or alleged serious violations will hot be followed up on, so as 
''not to create this image of fear foi^the employer that if he uses this 
program this open, ended followup inspection might occur. " 

It IS going to happen in only a small number of cases. Being it 
won t happen that often, I suggest the provisions that refer to it are 
not til at necessary. ' \ *■ 

The objection to $25 fines is ludicrous. It doesji't indicate a lack of 
enforcement on the part of the Labor Department when you look 
at what they are fining. I believe they would look ridiculous id fine 
tor much more money because th^ violations are sunple which in 
.turn points up, if I may, another problem. 

Mr. Daniels. I don't know how many serious violations there are, 
but thfe La&or Department will be in here.**^ 

Mr. Berman. I am sure they wiU suggest serious violations are a 
small part of the total enforcement pict&e. 

. Mr. Daniels. WcU, they wUl give us ^A^gures and I can't argue ^ 
on that pomt. ^ ■ 

^han 10 percent and I say that conservative!}'', it 
may be less than 5 pprcent, are serious violations; so you are addressine 
a problem here which is not that great, , V* 

w^^f" ^^^^^^S; ^'^^^ you specifically make yoiu- recommendations. 
We have several other \vitnesses and we are subject to a quorum call 
calm vote on the Hous|i floor; I would lik^'you to precisely enumerate 
your recoimnendationsHo this committee for amendment of the 
legislation xmder consideration. 
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Mr. Bbrs^un. I win be Jiappy to, Congressman. , , . 

Mr. Daniels. Proceed to do sa. , 

Mr. Berman. Excuse-me. I will be happy to. 

In the first instance, I suggestHhe term "valid" be dropped from 
- section 21(d)(1). ' 

I also suggest that in section 21(d) subject to my talking with 
committee counsel afterward, any reference to serous physical harm 
or death be dropped from the bill. 1 think that would cover the prcfblem. 

If you drop the proviso found in 21(d)(2)(b), that would take care 
of the possibility of following up on serious. 

Mr. Daniels. What page of that in the bill? . ^ 

Mr. Berman. Page 2, it starts at the middle of line 16. 

That would t^e care both of the problem of abatement, and the 
foUowup on alleged serious? * 

I also note that in 21(d)(4), where you suggest tlmt an inspection 
ojQBcer, with the Labor Department, shall not De held responsible for 
the advice giVen by a consultative oflScer. Some relief* might be 
suggested, perhaps a dii*ective by the Labor Department, that more ^ 
than 20 percent can be given to an ^employer off his penalty if lie 
followed the instructions in good faith of the consultative officer. ' 

It seems patently ridiculous to me to pass a bill like this which 
Suggests an employer knows nothing and the expert, the man who 
knows the rules and regulations, is sent to the employer, tells him 
what is wrong and not wrong, the employer follows the directions 
and then is visitfed by an inspection officer, who gives a penally with 
the employer getting a percentage reduction off of the fine for following 
• bad advice. 

Theye should not be any penalty. You are suggesting continually 
that the penalty is the incentive to comply. If this man did every- 
thing trying to comply, what good is a penalty? He could get as much 
as an $800 violation at the outside with a good faith effort, and I 
dpn't think it is very fair. 

If those problems were corrected, I would support the bill 
unqualifiedly. . 

Mr. Daniels. Have you anything further to add? ^ 

Mr. Berman. No, sir. * ' 

Mr. Daniels. The gentleman from Pennsylvania, Mr. Gaydos. ' 

Mr. Gaydos. I have no specific questions^, but I would Uke to make 
a couple of observations and maybe ask you a question. 

Are you and I in full agreement that most, if not all, of the requests 
for consultative services are by a small businessman. It could be.some 
big 'businessman, but primarily small businessmen, as it usually 
involves financial inability to nire expert advice fo interpret the 
statute? Do you go along with that? 

Mr. Berman.' I don't kno^ why most small businessmen would 
use a Labor Department consultant as opposed to an outside 
consultant. • 

I can only assume that lack of resources to hire a private c(^- 
sultant figure into a large number of cases; but I would dnly be 
guessing. ' ' « * *. 

Mr. Gatdos. The reason I asked you is because I find it very dim- 
cult to reconcile your position, and may I stand Corrected if I am ^ 
stating it improperly. In mostdnstances the chamberi3 nationally, state- - 
wide and locaily, usually take the laissez faire attitude of "hands off/' 

ERIC - 23 



19 ; . 

we will hanct|t pur o\m business and we will take care of our own 
compu^a^ted problems. 

Howt^er, when^the situation is one of Bnforcemmt and possible 
penalty IS mvolved, the whole pliilosophy is twisted and it becomes a 
ploy, and you start askmg for exculpatory provisions, ''Give us a 
break; extend it; dcfey it.'-' • 

I can't.^ecoricile your positions myself and^maybe you can throw 
some light on it: . . • 

^ Mr. Bermaj^. I certainly can. * . ' " 

ConOTessmon Gaydos, our laissez faire attitude operated in 1970 
when the suggestion was made not to pass the act 

Mr^AYDos. That is obvious. ■ 

M«ERMAN. Now that yau have done U, all we want to do is 
imderstaaid it. Congressman Daniels is suggesting^ that "We are 
going to let you. un^ersta^id. In some instances it ik for free and in 
some instances we will^ve a peEtalty." 

I don't think it is too much to ask'of the Government, once they 
^)ass. a rule to help comprehend it. I don't think it reflects on our 
laissez faire attitude. 

I Mr, Gatdos. Let me respond. ' ^ 
' In brinmng up. my celebrated example in comparison,, the IRS 
statutes, they are very complicated, ten times^as complicated, and 
you get no breaks. You are hable frpm the time the statute is passed 
and the amendments thereto, pferiod. There is no exculpatofV period 

^Ti^^ exceptions and no extension of , time and no delay 
1 ?u l^l^fconaes effective, Januaiy 1, 1976, that is it, and you 
•imow that is the case. How do you compare it? Where i^ one different 
irom the other?. Particularly , this one it .seems to me to have more 
importance because it deals with human life; 

,u.\^^^^'^^^'J^^^ ^ ^^^^ campaign to educate people 

that they don t have to go to some of these commercial services for 
help. Ihe vanous commercial services thab help in prepaiing tax 
tonus are not unhke a paid consultant in this situation. 

I am only asking for the feUef-from the Ltrbor Department that 
people are «a^.le to get from IRS. To be able to walk in, as they are 
. able to do today to an area office tell the most horrendous story 
^nd get a calm and collected answer, and go back home without 
any fear of a followup. i 

•S?^o??A*^^ "^^7 P^^P'^ ^^^?P*^ system, the problem 
•with UbtiA IS that a large minority of people never- accepted the 
system because they liever had seen it as *a fair system. This is^n 
attempt to change that and if you change it halfway, then you have 
1>my done half the job. 

M^./CrATD08. When you are discussing yoiir tax problems with 
an.myestigatory agent or in a routine check or voluntary check, you 
name it, any situation, if you tell them you have not paid yjout taxes, • 
behev^ mte, you will have someone come along, a collection agcn^or 
yoii are going to find jrourself being the subject of some investigation 
of some sort and possibly an indictment, you know that. ' 
^ Mr.jBERMAN. If you are talking to ah agent who has made it his 
latentaon to audit, you certainly aire in a far different position than 
" yotl go tod ask for advice. 

Mr. Gaydos. I won'.t dispute that. 

^ • . 
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• Let mo ask, Are you and I on the same wavelength and don't jrou 
and I both understand in this- situation here as long as we provide 
some type of consulta-tlve services of some nature, that you are de- 
lHj^ag the effectiveness of this act? 
Ml'. Berman, I don't agree. 

Mr. Xjtatdos, Don't you and I,, think along the same lines, that is 
what the primary, ultimate end is, the delay in enforcement of this 
act? • ^ 

Mr. Ber^ian. I don't think so at all, because you are admitting 
that you are placing in effect a ne\v program. 

Now, perhaps you could make that argument. 
* Mr. Gaydos. I think the act was in existence before 1970., 

Mr. Berman. What I suggestis 3 you put the consultative program . 
in effect and employer A makes no use of it, he has not delayed en- 
forcement of the act and if employer B calls^on a consultative ojBcer, 
he has not delayed it either,*^because you have the inspection force 
out there and I am sure oi^amzed labor Svill ^t let you transfer 
funds from inspection to consultation, / 

Mr. Gaydos. Don't you agree, that as sure as you are sitting there, 
it is impossible for us in any way to legislate an effective foitee, whether 
consultative service?, or enforcement services, because we could be 
ni^re for the fiext 15 or 20 years and not have sufficientVpersoimel 
available to make visits and'we tc&k about once every 100 wars with 
the existing^ 1,000 inspectors in the field. \ 

You and I Imow as a practical matter that if we^on't have the 
threat of some type of financial loss or fine of some sor^^you know that 
practically we can't enforce the act, and you know it. EJvery buBiness- 
mtokaowsit. i *. 

Mr.' Berman. I agree with you if you ai*e going to go on a strict^ 
enforcement approach, you will never accomplish the job. " 

IRS works because people accept the program and see St as one 
where voluntary compliance is expected; you 6ught to be trying to 
direct the acceptance of the act m this instance in the satn<i way. ' 

I believe in putting a pr(^ram like this ii^o effect fdr those jpeople 
with a problem. A person may not hil^re a prbb|em this ye^tr, but may 
build a plant ,9, year from now and want to call in a consultative 
Officer. If he does not accept the act, md views it as a "questionable 
piece of legislationyou don't get tjiat kind of cooperation. > 1 

Mr. Daniels. Will you yield? There is a lot of talk aboutvIRS, ^ 
andJ don't know whether or not it is being used tO'confuse the record 
here; so let us §et something straight. Let us assume that MrT A ' 
goes to IRS, asking for assistance in the filling out of his tax retunii^ 
or advice, he receives that advice. 

Dqes that make him immune from filling a false tax retting and 
from prosecution? . ' , " ' ^ ^• 

R^^r. Bejbma'n. No, sir; it does not. 

Mr. Daniels. Well, why all of the talk about IRS arfd^xiomparing 
it with this act? ' < / ii^ / 

Mr. BiBRMAN. Well, we are only making the comparison of to'> 
followup; at least, I am; no fpUowup inspection by the iRS. What if I 
decide to claim a dog as 'a'depwdent?" , / v. . . - 

Mn Daniels. There is no guarantee that IRS will not com^e "^,. 

Mr. Berman. Nothing that triggers it, bub you have---: — , - ' 

Mr. Daniels^ How? / • . V 
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Mr. Berman. The. consultant says you hate a violation, and the 
enyMoyer sawlie doesn't. He stands pat. He gets a foUowup. 

If I go to TRS and say, "'I want^to claim my dog as a dependent,'' 
^and they say, "You can't do it," I can declare the dog and if I put 
- down the name as \*Jane," I have no greater chance of an inspection 
or audit by IRS than had I played the game properly. 

Mr. Daniels. You have a different situation apd this act is intended 
t&'help the workmg man and woman to protect their ^alth aad safeW 
and we are primarily concerned about that.- 

Mr. Bbrman. But the Consultative bill, is diffm-enrfe.- Congressman 
Darnels, ^ou said in your remarks, for instance, tmi^we will not have 
employees on walk-arounds. This is a small, a veiy, veiy smalPt^'atui- 
tous gift to employers under the act. You are, at least? 1^ your re- 
mark^, trying to do something for ejnployers. 
^ 'Mr. Daniels. Mr. Gaydos. 

Mr. Gadyos. Mr. Beiman, w^d you agree with me that the 
^priniary and probably exclusive turpose ,of providing consultative 
.semces is „ to assist the individuar-^businessman iIl:^^olved, and it is 
not by any stretch of the imagination, directly oi^ indirectly, t©' be 
interpreted as, one, to giv6 immunity" or to give some-Xype ofedelay? 
> Isn t that the reason why we provide this consuftativ^Srvice 
here? , * 

Mr. Berman. To give assistance. I have not suggested any im« 
giunity and»I have not suggested r^al ddays. If you pass the bill and 
nobody uses it, where are the delays? t > 

y^,\] pass the bill and everybody uses it, where are the. delays^ 
lou still have your o\yn enforcement mechanism. . " 

As I; understand it, somebody , could walk in the day afteAthe 
mhcer is there, conduct a section 8* investigation, and do everything 
he would have dgne had the employer never asked for the consultation. 
Mr. Daniels. Walk in the same day? 
^ Mr^BERMAN. And it wbuld not be affected by the fact that he had 
a consultative visit. There is no delay and I have not asked foMny- 
thing except to say when you suggest good faith, when- you^^u^est 
that an employer has followed the advice of the consultatKe officer, 
and ha^ done everything he requestefl, you should not on one hand 
say, as you did in the record, that inspectors are human so they make 
mistakes and on the other hand, say the employer who follows the 
mistake, should cough itp Vhe money. Thai does riot seem fait to me. 
Whenever someone tiies to do away with &*st-instance sanctions you 
ctaim you need it as an incentive comply. If the employer did 
every tlnng you wanted, why penalize •him?vBecausMie was human? 
V Mr. Daniels. I don't want to take from him because he is human.. 

We obviously don't agree along those lines because I don't t;iiink 
you should make an atterfipt to^ create some type of iminnnity, as you 
have Suggested-. It is nift the case in mosi other staitntes or enforce- 
ment laws. V 

Mr. Berman. Ai-e you tr4n^ to collect penalties or trying to- get 
the wdrkplace mto shape? The immunity T suggest is immuiuty from 
penalty, not tmmunityfrom compliance vnth the act. 
. Mr. Gaypos. Well, let me respond on' what we are trying tS ac~ " 
complish The chambers of commerce, Rational, statewide.Jtnd locdl, 
are liot helpmg us attain those ends. Let me give it to yofl straight, 
and I will be frank with you; these are nothing but dilatory taSkS 
and they; are Ifcbstructionist. ^ - ^ -r--^ 




You askod and I responded. . ^ , , i» 

Mr, Herman. If I may respetVtfiiUjp^ay so' sj|, I don't believe that 
you have really understood wha^i^ave oeea trying to say. 

It may have been my inabflity to convpy it properly. 

We aro not looking for exculpatory nroVisions; ye are not iQoking 
for anybody to get out from undemeatu the act./ 

In this piece of legislation^ I/am only suggesting you do what you 
appear to be doing. When you say "good faith," that you say it as 
everyone interprets it, * ' i i r » u 

If someone has done eveiy thing th^ could; they shouldn t bo 
penalized. That is all I sugffdst in an' e:^culpatory provision. 

Mr. Gayd0S, I yield back my time. ^ _ 

Mr. Daniels. I recognize tne gentleman from Calif orma, Mr. 
Hawkins; any questions? 

Mr. Hawkins. I am sorry/ 1 didn't bear the presentation, and. J 
apologize to the subconimittee and Mr. Barman. ^ - 

I thought certamly we were trying to help the businessman and 
businesswoman. 

If we ar^ not, I would hope we can get together on some changes 
which would makd it acceptable. ^ 

I think that all of us ore trying to do^^^bafye feel is right m trymg 
^ to pix)vide some consultation. * j v * 

So I hope that we will do this in the spirit of trying to amend the 
bill, if necessary, to meet the objections. . y , . . • 

As I say, I have not had opportunity to read what the objections 
are, but I would hope that w^iJon't Iqse communication so that we 
can'r at least work out some worthy compromise. 
A I have nothing else to say, Mr. Chairman. 

Mr. Daniels. The gentleman from Rhode Island, Mr. Beard. Any 
questions? \ 

Mr. Beard. Yes, Mr.^Chairman. , * , , . 

This bill basically kelps the small businessman and by holpiuff the 
small businejjisman, helps the ^yorker and that is good enough for 
me. It is going to wonc. 

Mr. Daniels. Mi*s. Smitk do you have any questions? 

Mrs. Smith. I am sorry, I didn't get to hear the testimony, so 
don't have any questions. 

Mr. Daniels. Thank you. . ^ • . . , 

^Do I get your last point that was developed in your discourse with. 
Congressman Gaydos, that you are seeking a fii-st-instance sanction? 

Mr. Beraian. No, sir. You already have first-instance sanctions. 
^ All I am seisWg is what I requested earlier in the area of penalty 

and I am reserving my response to your question to that. " ^ 

When someone, complies or attempts to comply with what a con- 
sultative officer hKs s\iggested, on a followlip mspectidn, if there is 
one, and tlie working conditions have not changed, you ate talkmg 
• about apples and apples; that there not be any penalty assessed in 
ttte first instance. He has done what the Labor Department told 
him to do. . . . 

. (I doCP't think the Labor Department can take refuge in their 
nibtakes. mi i 

Mr. Daniels. I just wanted tha^ point clear. Thank you. 

Mr. Berman. Thank you, Congressman. ' ^ _ ; 

Mr. DanieLs. Our next witness is Mr. James D. "M^ke" McKevitt 
of the National Federation of Independent Business. / 
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STATEMiara OP JAMES D. MbKEVITT, WASHINCHON COTJNSEI TO 
THE ITAXIONAI PEDEMTIOH OF INLEPEIIDEin: BUSOf^S 

Mr. McEbvjtt. Good morning, Mr. Aairman and mombera of 
tho committee. . 

. ^ T^*^^ ^ respectfully request that the Chair as announced 
mcorbprato my remarks m their entirety and ^ will address myself to 
some brief' reram:ks m the interest of the fact the Hojise is in session. 
A^r *\H^^^?.^AV'-. consent that the statement of 

Mr «McKevitt bb mti-oducod m full in the record at this point. 

Any objection? v . 

Hearing none, it is so ordered. 

[Statement of James D. "Mike" McKevitt follows:] 

PnEPAnED Statement op James D, "Mike" McKevitt, Washington Counsbi, 
TO THE National Fedeuation op Independent Businef s 

nn^H; ""orobow of tho Committep, it is a distinct pleasure for me to 

nPT;il^ °J° you again today to disoms tlie views of tlie National Federation 
?o ''^^^^ 427,000 member firms witli respect 

Health Act °^ employers under tlie Ooeupational Safety and 

rni!?^nP. °^ OSHA— preventing tlie useless, job- 

Hil?in»/°'^ °^ ^P"'***' »nd iffo-wiU never boTeaolied'^until tlie preJent 
Wn suspicion of the law by the small business community is eliirinated. 

nrnJ^^ t^'S estabbsl^cnt of an effeotivo and cquitablo on-site consultation 
program as an importSit step in this direction an^ we strongly feel that thS 
S"?^*'"""* sucecesful or OSHA will not be successful TS^smphMke thi^ 
^if f {,i L » ^^'^^ I said in my last appearance before this Committee. 

If the consultation program ia not effective, if consultation Is not soucht bv 
of'fv.'^Sn' ''°n«»"?"on is not lilcely to lead to tl?fe identification aSdSection 
wiu^ho^^ inspection would flnd,lhen the consultattfc program 

will be a failure and, the small busiiiessman will be vindicated iikli^oyng that 
nefthcr UOShI" '^"'^K °" him.^ essence, if consultation ifnol>^coossful, 
u^^t been a point of controversy anfl a method of measurine business 

U^t k «S?i*'?o^%vS° ^ antagonisr^That^S«ound 

MPTR lo t?ke It out of this category and make it a workable program. 
vvF „^ committed to maWhg OSHA more workable and more equitable 
PIo^Mv ^ oonocrned with safety in the workplace and we have been worWik 
fZn^*-'^'*^°'^"5'll1 $^ Committee, and the Department of Labor ^ 

some time toward this end. We have stressed ppsitivo points, such as on-site 
comu tation; in our pubUcatjons and testimonyAnd we a« now "n the Procesa 
of distributitig the Department of Labor's new Standard Digest, a very vKle 
document, t?""^ entire meml)ership, Wo aro alsldceply awaFe of the fonstmotive 
attitude exhibited by the Chairman and members of this Subcomim"t?eo aS the 
hard work done by the staff.. You have done a great deal to create a climate 
ro»Tte*pV^^uTa've'S^^ °' ^'^^ '^^ for the-'ioZS 

TuS^a^i^^^^^^^^ 

committee introduced H.R. 8618, a bill to set up a Seceded on-sUe^ 
H R''8X'^w'R%^^'flP'"^''^- While weio have some resc^vatfoKout 
-^Mtmont.' " """^^ direction and wiU work for its 

«nu^-l" ^J^PP^^^ before the "Subcommittee last April to dVftcusa on-site con- 
sultation, I innumeratcd four major points that NFlfi felt would be needed for 
a successful consultation program. Tiey were: ""u*" oo neeaea lor 

1. Adequate fimding; . 

2. Qunlificd consultation personnel: ' ' * 
and ■''^P"^™®"* °^ jurisdiction over both cdnsultatioa.and compiiance) 



28 



24 



4. Coopcrfttlvo' attitude in tho adinlnlfitratlpn of tho program. Wi still bolicvo 
the inoorporati6n of theeo crucial points will bo cS{?entiaI to any successful on-site 

f)rogram and wo urge that the SubeOmmlttee Cover them in its report or in the 
egislatlvo history of the amendment. 

Aftct studying H.R. 8G18, we havo noted several other points that cause us 
some concern. In the order of th6ir importance they are: 

1. The non-binding nature of the consultant's advice on the compliance otlicer; 

2. The need for making the program available in all 50 sttitea with 100 percent 
federal funding; and , , , i , 

3. The need to clarify an "imminent danger" situation vis-a-vis one in wUich 
there is "substantial probability" of "death or serious physical harm." ^ 

Since this Is tt matter of some importance, I would like to briefly amplify NFIB s 
concern with each of these threeloints. ^^ci-r^* 
NFIB's greatest concern withTHL.R. 8618 is the non-bmding nature of the OSHA 
consultant's advice pn the OSHA compliance offlcer, Sectidn (d) (4)* states, "advice 
given during a consultative visit shall not be binding on. the Secretary in the event 
of any inspection of the workplace." In essence, this language will make it extremely 
difficult to convince tho small businessman that on-site consultation is nothing 
more than a bureaucratic ploy or a "Catch 22" type of situation. Let me explain. 

Under the present language.it would be entirels^possible for a small businessman 
to request a consultative visit, bring his workplace Into compliance with tho con- 
sultant's advice, and still be inspected, cited and fined the week after ho complied . 
with the consultant's advice for a violation the consultant either missed or f«ilcd 
to mention. Now, we are not suggesting that the business- be allowed to avoid 
compliance with the law, but we strongly believe that it should not be cited and 
finodaftorasincercefforttoeomplywiththelaw. . 

It would also bo possible for the consultant to advjBe a firm to make major and 
costly alte^rations in its equipment or physical facility. If the inspector iq not bound 
by this advice, he could reverse it or demand additional, new changes that could 
ncedleasly double or triple the cost of compliance. On top of this the employer 
could be cited and fined for changes or equipment suggested by the consultant. 
This does not seem to be much of an incentive for the small businessmen to seek 
adviceandcomply with the law. . 

We are fully aware that a consultant's advice cannot be binding in situations 
where the workplace or working conditions are constantly changing and that just 
beoause a consultation was requested it does not mean the employer complied 
with the consultant's recommendations. But there are workplaces and types of 
businesses, such as retail and service firms, that are relatively safe and these 
should be given as much incentive as possible to pome into compliance. Incentives 
should also be given to empjoj'ers wl)o request consultations to implement the 
consultant's recommendations. . " ^ . j. 

M. Chairman, I rjealijsc that this cannot be taken care of through broadly con- 
structed, all inclusive language. It would have to be spelled out in detail in the 
amendment, but spelling it out in detail may be the only answer and we strongly 
urge vou to consider doing it when you mark-up the on-site bill. 

NPIB is also concerned that any on-site consultation program be equally avail- 
able in all 50 states with 100 percent federal funding. We feel that this is essential 
because of tho present unsettled sondition in manv state eapitols and the different 
local pressures that could be brought to bear on the program. A federally run and 
coordinated program would guarantee-consistency and availability to small busi- 
nessmen across the country. The ifftentof Congress to provide this type of pro- 
gram can be made clear on the Floor in the legislative history of the amendment. 

Oiu'last concern is the controversy that has arisen over Section (d) (2) (B), which 
reUeves the consultant of his responsibility to maintain the integrity of his report 
"if there is substantial probability" of "death or serious physicalharm to emploj'- 
ees." This new language seems to have confused rather than clarified the issue. 
NFIB sees a real need to further clarify the difference or relationship between an 
"imminent danger" situation and one in which "substantial probability" ia present. 
Perhaps the best Way to shed greater light on the t3npcs of situations covered 
would be to give graphic examples of each on the Floor. Then, the Department of 
Labor would find the legislative history useful in issuing its guidelines. 

Mr. Chairman, before concluding, there is one more point that I would like 
to respectfully ask you to consider. NFIB believes that small business faith in 
the proposed on-site consultation program would be boosted considerably if the 
"may" in the last sentence (page 3, line 11} of Section (d)(4) was changed to 
"shall". In its present form the intent of this section could be easily negated by 
the Secretary for any reason or whim that strikes^his fancy. This degree of freedom 
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cLfn«rw"°auggSt.'* *° '"^^''^^ " incorporating the 

»^^^''^u convinced that an offeotlvo on-site consultation oroirram Is cssontlfti 

Mr. Chairman, I appreciato tliis opportunity to appear hero todav If vmi nr 
£^^Sr'S'om.°^ SuKcon^mitteo have Iny q5estio^s!?will bo*hapJ>" ^rj to 

■ thrcoifntnr ^ °" impressKJSS-ef §mall busiuoss across 

National Federfttion of Indopendont Business represents 420,000 
member firms over a wide variety spectrum of mom and pop gSory 
; i?„-lLe I'^.g" "^dependent busmesses. We have a broad Spectrum of 
nS^' distnbutors, manufacturers, and construction 

n inn^'f^'^ ^ ^^"^ WO have a pretty good mood'and indication by 

wHet hvTnlZlT^ ''^^^ " •"^"^ ^« sot, lette.? 

we get, by taltang for example, as 1 did to small businessmen and 

I think the best impression they have is, "Let us-'get on " 

.Jj^I Tf*? P'"!!;!""* ^'^'^^ legislation; "they want 

assistance Ind not or dela^W 
. purposes. Thef'cannot afford in most respects to pay for outeido 
professional help. The side benefits are obvious ^ 

A^fu'''" «""pJoyce is injured in a small business, ifc has a great imnact 
this particular biisiness. The construction industry as f smXbusi- 
ness IS first to admit yQur highest incidence of iniSy or Tath is in 

roln ?„Tf^P^^°"^^ construction plant, for example, in Cortez: 
not;'n\^ ^"''"^v: """^ 1^^° o^raers proudly took me' through to 
point out some changes thev made, the eyewash, differerffc asnocts 
emergencv wash and safety factors in compliance ^vith OSRi^ ' ' 
(..ifl Y-' ^^■;°'^g'y support your legalation and commend you 
for tbe action you have taken in this regard. a you 

1 feel this way, before serving in Congress, I served as a district 

\ T ^ ^""^^d ^ law enforcement o^r aTyea 

period IS that law enforcement, eflfective law enforcement, depends 
. upon the attitude of the enforcement agency. aopenas 

in m^oifv^SPi^^"''" """"^ "^"""^ l*!^ enforcement 

TTn??L «y f^D^nver than in some areas Qf the eastern part of the 
Si it ' ''^'^""^^ temperament and educaticto must go 

*i,'^It*^*''^j¥.*^ Congress, I served as Assistant Attomev General of 
the Umted States and I found there, if you were to create tvro agWcies 
or two sections hei?e mthin the Department of Labor, I^Sc that 
much of the 8 rupture mthin labor itself, if you had ^ Denutv 
Assistant Secretaries, one in Compliance and one in C^sultafioi^ 
and had section chiefs in each, they would be inclmed to resolve mwiy 

■ ■ ■ . ■ 
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of theso problems as wo did in Justice, where they ^yiIl interrelate 
and they will discuss these themselves. ^ ^ i * t 

. ' I tbimCy as a result, it is a matter of, putting it mto effect, fundmg 
it properly and getting on and letting the Department of Labor work 
out niany of the detaSs. . m t_ i ^ t « i j 

This is one of our concerns; we hope it will be adequately lundea 
forthe 50 States/^ • ' * , , „ , . , ^ 

• Take Colorado, ior example, where they have the State legisiatuTQ- 
there that is badly jjrimped, the OSHA State pltm as a result is 
really shallow. So the question, arises : What do wp nave? •Where do 

we stand? im, . . i 

We are in a quandxy in this situation. This is why 5ve urge strong 
Federal funding as far as onsite in all 60 States and this is one of our 
biggest concerns, ^ , . - ii 

r don't thhik, and I thiok I speak for the vcist mojpnty of small 
business people across the country, they ate seeking it as a delay. 
The worcl is out, of course, on Hn^ abatement aspects, the appeals, 
"Get A la^vye^, do this and that," but most of them can't afford 
lawyers and tms is why they 'can't avail themselves of this service 
under income tax. , 

The main thing4s they want to resolve it and more and more they 
realize the benefits. I think once and for all, we ought to got this out 
of the .realm of political issues,. Small business people have oa^Q. prob- 
lems, gaining capital, getting started, keeping going, tax reform, a 
number of jprdblenw of this nature. , *• ^ * 

I don't tmnk they want to cope witl^ br make this an ongomgissue. 
/They are sick of it. I think we hav^ |to settle this unrest,, "horror 
stories." about OSHA inspections, andi so forth. ' 

I think the best way to do it is^wim this legislation^ to move the 
subcommittee to set up an effective on-site consultation mogram. 

Now our association has wprked effectively with the Department of 
Labor in the last 6 months. We are distributing for example, tiie 
Standard Digest^ which is in a nutsh(sll a little suinmary of OS!^ 
regulations on general industry and the construction industry. It 
wiil go out to aJl members in the next 3Qjdays. 

'I furnished them samples last week m Colorado, and they grabped 

This is where your foreman can carry the booMet around iri ibheir 
pocket, so it is an attitude of working with the Department of Labor 
and with Congress, taking this out of the reahn of political issues and 
going on from there, "i ji 

I realize the fact some points have been covered, so I won t delay on 
those points, but'just brinjg them up as a matter of concern. 

One of tile things that has been raised is the matter of concern over 
imminent danger versus substantial pro|jability of death or senous 
physical harm. ' / _ , ^ « - i r 

rerhaps an answer to it would be that labor could brmg examples of 
what they see as basic concerns and those examf)les could be cited on 
the floor, so fat as legislative history is concerned as gmdelmes to 
• Department of Labor, otherwise; we go bn and continue tp be em- 
broiled in the argument of semantics. : • 1 J 

I tBink the best way to resolve it is by competent peysonnel and 
legislative history. 
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I think ttnothor thing that would bo of benefit would be to change the 
word shaJl ' to "may^' in the provision noted in my testimony there 
so that with the consent of the., employer at least the consultation 
report would be taken into consideration in considering the good 'faith 
ot the particular employer on the question involved, or this would 
gjve eqjuai balance to consultation in this regard to your eivins con- 
sideration there. =- j & & 

I realize the arguments on the first-instance violation have been 
pretty weU resolved by the mood of the committee. I tliink the amwer 
to that IS Let s try it," the minimum thing is,. "Let's have an ef- » 
tectiye on-site consultation program," because I can tell you in most 
small busmessos they are equally concerned about the life and Jimb 
o; th,eir emjployees because it is a fact that it is usuajly their life and 
limb as well, and i.t is also dealing with employees who have been with 
tnem a ^eat number of years. , 

That 13 in essence the feelings of our association, Mr. Chauman and 
respectfully leave myself open to questions the members maV have 

Mr. Daniels,, Mr. McKevitt, wliat is your view with respect to a 
brst-instance violaUon even after consultation advice was sought and 
such advicegiven to the employer? 

Mr. McKevitt. What would help settle the water is4f the employer 
know the consultaUon was taken into effect; that is, consideration 
was given to it. ' „ 

Mr. Daniels. In other words, the report of the consultative officer 
S osed "'^"^^^'^^y Secretary j,n mitigatitto of any penalty 
McEevitt. Right; yes, ' 

Mr. DANiEL|. But you are not recommending a first-instance 
violation shall be excused? 

Mr. McKevitt. I don't tliink I would like to answer that from a 
practical standpoint. 
J^-^^^^^^ excuse it, it would terribly weaken the act. 
Mr. Daniels. Would it take tho^steam out? 
Mr. McKevitt. I can see that and you would run into ieopai-dv 
as to passage m the House and Senate. • 

Th6 fact IS, basicall;y, the thrust of the law is good, there you have 
to deal \^th the administration of the act, and we have to be prttc- 
tical mmded about it, but we respectfully urge that consideration be 
given to the consultative report. 

I t^i^ed previously I think the cqnsultont should be of equal caliber 
and pajT^as inspector^ and I think doing this and having the inter- 
change and having jojint iurisdibtion under the Department of Labor 
you \^ ■ ^ ^ ^ 

Mr. Dai^els. Is it correct to say that you suppok, Vour organiza- 
^""^^^V^ H.R. 8618, which I introduped with 6^v cospmsors? 

Mr. McKevitt. That is correct. As I say, th6 suggestion^ included 
therejp, it is not an either/or theo^ provision, but it is in' the aspect 
tnat we respectfully urge you to cojgisider those points* but we are 
open to discussion on that. 
But, ve^ 

Pa^^xels. Thank you for a fine statement. / 
gentleman from Pemisyhaiiia,^!^^^ " ^ 

Gaxdos. I welcome my friend and former colleague here. I 
.you Wh4t in your estimation would constitute ^effective on-site 
inspect^*^^ ^ ~ 
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How many people are necessary and how much ynoney; have you . 
thought about it?^ * , , ^ 

Mr. McKBvrrfC Yes. It would be qmte a large staff. 
The fact is, «^ is like preventive maintenance op. equipment |ina 
preventive measm-es for the safety of the employees, and I thmk |t iS 
a good iavestmenCv ' , ^ 

Mr. DANtiBLS. Yd^aro cogmzant, I am^sure, of the difficulty^we 
have had in fuij^mg or influencing the administration to properly 
utilize inspection poi*sonnel and adimnistrative persoimel. ^ 

It goes beyond saying that as of now, we have roughly 1,000 
spectors in the field, roughly of itt total of 1,700; but many of those are 
• inside doing paper and administrative work, and there are out m the 
field roughly 1 ,OOO.people who are trying to enforce this act. „ . 

How could WD get a oettor track record thap that if we start talking 
-about, as you properly put it, effective onsito inspection? 

Mr. McKevitt: I think it is a question of how many dollars you ^ 
want to spend on safety. I think that you may need more inspectors 
and you may need more consultants. -r^ ^ i t 

At the same time, there are other remedies. For example, 1 suggest 
in previous testimony the 800 direct-dial system as a device, but I 
thSik, first of all, you have to settle the waters and I think we would be 
iiTesponsible if we do ndt try to settle the waters. 

In other words, '*Try it dnd you will like it." That ha^^tocome 
'acro.«s, first of all, and then from this aspect, and maybe I aflg^rong. 
strictly from the fiscal aspect^ your insurance rates will go down if 
3'ou irfbroase safety conditions m your operation. 

This is also true, where you can call in, much of this can be resolved 
by an 800 direct-dial system into a regional office. One of the Depart- 
ment of Labor officials pointed out they thought it was a good program, 
but the Assistant Regional Dkector thought it was too cumbersome 
and it might be cumbersome, but it would also save a lot of personal 
visitations. . , t v 

Mr. Daniels. I wanted your opimon because I realise you are 
privy to a lot of iirformation you would need in order to come up with a 
considered judgment as to how much personnel. 

Mr. McKevitt. I don't have the specific numbers, Mr. 
Congressman.^ o 

Mv. Daniels. Thanlc you very much for your appearance. 
The gentleman from California. < 
Mr. Hawkins. No questions. \ xr m 

Mr. DANIELS. Thank you very, very much, Mr. McKevitt. We 
appreciate your coming and^ving us the benefit of your testimony. 
Mr. McKevitt. Thank you, Mr. Ohah-maii. ^ , . 

Mr. Daniels. Out next witness is Mr. Benjamin Rocuskie, chau-man 
of the National Socfe^ of Professional Engmeers. 
.Mr. Rocuskie, yoij^ayproceed, sir. 
[Prepared statement of jBenjamin Rocuskie follows:] 

Prepaiied Statement op Bbnjamtn Rocuskie, The National Society of 
Professional EnQinp-ers 

The National Society of Professional Elngineers, a nonprofit organization head- 
quartered in Washington D.C. consisting of nearly 70,000 individual members 
who are engaged in virtually every phase and aspect of engmeermg praowce, and 
structured throughout the country on a state and chapter affiliated basia, wel- 
comes this opportunity to present views in connection with this Subcommittee s 
inquiry into the f unctiomng of the>1970 Occupational Safety and Health Act. 
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♦hA f^^n^^^*?^'' Roouskie. I am a professional engineer licensed by 

Fncrinooi^nnH nf^^ smvIm a8 that State's Assistont Chiel 

Engineer, and as Director of Design for the Pennavlvania Department oT Trans- 
T *i"',^K^a*''? the Nfttionaf Society ofProfessional Engi- 

ncer^ and I cluiir the Society's Committee on OSHA and.Produ6l Safety. In adS- 
- Prnfnii three-vcar term as Chairman of the Society's 

Professional Engineers in Government practice* Division. r '^""^"^J^ 

«i ^ u' appeared as spokesman for the National Society of Profes- 

ituo of "cfi^HT^^ a Subcommittee of the Houso^eprescntatives on the 
issue of ObHA amendment. And exactly one yc«r ago today actinir in similar 
capacity I presented a statement to a Subcommittee of the Senate on tie question 
^ of insuring OSHA s optimum operation. In botii instances engineers recommended 
revision to provide for on-site consultation visits. *"iui-naLa 

ondo^ H°R AnH !f'' ^S^^^ again speaking for these engineers, to 

onaoraiD SaiS.^And if you will permit a somewhat personal comment we 

mclidaUo?^ ^'^'^''^^''^'^ P"^^ ariahig out of the reeogilitiSn of one of our recora! 

f« ^^"^f^Aa^r F*"?.^^ l^""^ voli^ntary compliance can best implement the in- " 

tent of OSHA. Experience has demonstrated tlmt skepticism eonee^ming OSHA's 
wortli has arisen out of the en^reement activities of the Act; indeed, downright 
rejection has appeared in many instances. And this enforcement has even develoDcd 
fear and indignation by many businessmen toward OSHA. The massive rules' 
regulations ftnd sbandnrds have resulted in numerous eases in generating more 
confusion than safety on the part of the American employer' especially the small 
, i)U.sincssman. On-site consultation visits will provide a giant step forward totvord 
voluntary eompliance. uu^Ttwu 
It is fair, we think, to note that under present conditions employers refrain from 
asking for consultations mainly because inspectors observing worksite violations 
issue citations and propose penalties. Maintaining a climate which discouraees 
employers from asking what they should or should not do to eomply with the 
Law and thus implement eongrcssional objecti\'0 actually produces an effect 
opposite to that intended. ^ ^"«vw 

Engineers believe the Law must be revised so as t(j permit employers to requests 
on-site consultations, and that inspectors rcHpondmg to such requests be Umi!ed 
to matters specified by the employer in the visitittlon request nrid be prevented 
from issumg^ citations during the course thereof. This procedure would suDoly 
inisiness leaders with the? best quality opportunity to itoarn the nature of any 
place Xnges^^^°^ develop appropriate work. 

To afford our employers this quality opportunity, however, we must have 
consultants experienced m safety. Hey miist also have a practical knowledge of 
should bfthe'hX^^^ ^'"^ ''"'^ ^''''^ approach to consultation 

. '^o.^^.Y^o ^ machine shop employer that a magnetic starter is requh-ed on all 
elcctncally-povycred equipment In order to prevent inadvertent turn-on when 
power failure IS corr,cotcd, for example, should •m)t include hand driU presses, 
buch a procedure would be somewhat ludicrous. In other word^, the conaultant 
must be able to recognize tha type of equipment and its needs— not just look at. s» 
specific jords in the safety standards, flccommeading eertain safety equipment 
on niachincry, such as forging hamnlers or presses, without knowing whether the 
machines can take the revisions, to eite another example, would certainly decrease 
coLultations^ consultant and eventuaUy the program of on-site 

It goes without saying that the eonsultant must be good to warrant the ex- 
penditure. Congress must be cognizant of the quality needed and insure that the 
administrators promulgate appropriate qualifications for consultants. 

Un-sito consultation should pneourage voluntary eompliance and not comnle- 
ment enforcement procedures. This is another concern of engineers H R 8fil8 
proposes to require the consultant to notify the appropriate OSHA area office if 
an employer does not correct a condition in a reasonable time when that condition 
raignt result in death or serious physical barm but is nevertheless not an imminent 
danger 1^ defined m the Act. This requirement is definitely in the realm of citation- 
nnni!,tf n f ""^^ J^^ countcd on to causo a loss of validity and rapport between 
consultants and employers. 

„«2f.^a®*°^^^o^?^^' one can fault a eonsultjant who .institutes procedures 
™^ *° counteract imminent dangers. And, if an employer will not 
correct them, we agree^that the employer should most certainly be cited. In the- 
50-338— 7(V 8 
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cftsp of other hazards amounthw to lcs3 than Inffminent ^danger aHujvtion^ 
not bdievo that the jconaultont ^ould bo auUftAizcd to "Wow tbo wfU^tlfl, 
-One final comment clcaj^ with the <vpp<^driatton w imth^r^Rca for thm 
program* It is doubtful that more than two c^naultanta per tjtaUJ wju bo able to 
bo m operation in the firat year. Even with the maximum lunqlnK of S3 million 
for the third year, the Federal Government will only bq ablo to field five or six 
consultonta per state. This means either that Onngrcpp wilt have to Appropriate 
miJrc money for on-site eonBuUatiomj or dex?Jwrq a moratorium Qn entprcement 
nnd use the Compllanco OflicerB m con^uUante. PeJhop3, aa an ajtemativo. 
Congress could aeo fit to allow the appropriation to be iised aa grtmta to local 
chapters of safety-oriented, organlzatlonasjo provide some "community or public 
service. In this manner, Congress could get not only quantity, but also get ex- 
perienced people for the nioney spent: , , , 

We Vould respcotfutly repeat engineering's offer to provide whatever assistance 
the Congress miglit find useful In Improving this most important field of law. 
On our own Initiative^ we will, from time to^ time, attempt t-o supply engineering 
thinking on various iispecta of OSHA's administration where we perceive genmno 
pro blenjs to exist. , , x*j j 

We we pu-ateful for the opportunity to have appeared hejo today, and wo 
thank you for* entertaining our suggestions* 

STATEMEIfT OF BENJAMIN ROCUSKIE, THE NATIONAL SOCIETY 
OF PROFESSIONAL ENGINEERS , ^ 

/ • ^ \ ^ . 

Mr, RocvsKiE. -Thank you, Mr. Chairmnn. \ 

I would fiko very much if you could enter our statement mto the 
record, and also for brevity tll^s morning, I would also like to road it 
becjulse it is a short stutomont, and I tliink I can make it read fast 
and save time. . n. 

Mr. Daniel.s,. Arc you j?oing to read the statement itself or aro 
yon going to summarize ii? 

Mr. RocusKiE. I will read it if you don't mind,^ 

Mr, Daniels. You may proceed then. 

Mr. RocuKKiE. The National Society of Professional En^eerS, 
n nonprofi^i. oro:anization headquartered in Washington, D.C., con« 
sisting (?rncarly 70,000 individual members who are engaged .in 
virtuttUv every phase and aspect of engineering practice, and struc- 
tured throughout the country on a State and chapter affiliated basis, 
welcomes this opportunity to present views in connection with this 
subcomniittee's mquiry into tlic functioning of the 1970 Occupational 
Safety •and Health Act. . . 

My name is Benjamin D. Rocuskie. I am a professional engineer 
licensed by the Stale of Pennsylvania, presently serving as^- that 
State's assistant cheif engineer, and as director of design fsir the 
' Pennsylvania Department of Transportation. I am an active member 
* of the National Society of Professional ISngineers, and I choir the 
society'^s committee on OSHA and product safety. In addition, I 
JVave previously served a 3-year term as chairman of the society's 
-professional engineers in Government practice division. 

In June 1974, I appeared as spokesman for the National Society 
of Professional Engineers before a subcbmmittee of the House of 
Representatives on the issue of OSHA amendment. "And exactly 
1 yeiix ago today, acting in similar capacity, I presented statement 
to a subcommittee of the Senate on the question of insuring OSHA's 
optimum operation. In both instances, engineers recoTi|meuded xe- , 
vision to provide for onsite consultation visits. J 

'I am most pleased to be here today, agam speaJd±ig for tlles^ 
engineers, to endorse H.R. 8616. And if>you wll permi| a somewhat 



.Jr'l'rr^''^{'^^^%° ""f?"?® have^4stified for on-site 

comuRations,^ Bxe alsp Uymg. claim to this, top. 

r^r?^^"'^-^* . ^ k®J^^^.° '1''^ voluntary compliance can best imple- 
mont the mtent of 0SHA, Experiwce has demonstrated that skepti- 
cism concerning OSHA's ^yorth has ariseij out pf the enfprcemenV 
• activities of the act; indeed, do\Vnright rejooUon has appeared in manv r 
instances. And this enforcement has eyen developed f ear and in- ^ 
dignation by many businessmen toward OSHA. The massive rules 
regulations, and standards have resulted in numerous cases in een- 
- > crating more confusion than safety on the part of the American em- 
ployer, especially the small busmessman. 6n-sito consultation visits- 
will provide a giant step forward toward voluntary compliance. 
' It IS fair, we thuik, to note that tfnder presemt conditions emplovjSrs 
oWvln • ^?\- '=*»3u]tations mgiDly because inspectors 

observing worksite violations issue citaUonPand propose penalUe^ 
fJ«TiTi°i^ " "^^f^ discourages employers from asling whafc 

they should or should not do to comply with t^o law, and thus imple- 
toXtTnSoT pr6Buces m effect opposite 

Engineers believe the law must be revised so as to p^t^emplovera 
to request on-site consultations, and that inspectors responding to such 
requests be imited to matters specified by the employer in the visita- 
tion request anc be prevented from issuing citations -during thp 
course thereof. Phis procedure would supply busmess loaders witli the 
bast quality opportunity to learn the nature of any compliance de- • 
changes ^^^"^ ^° "^^^^^P appropriate workplace 

To afford our employers this quality opportunity, however, we must 
tnnw?T"*^M,,'' oxpmenced in safety. TVey must aiso have^a'pracS 
knowledge of the industry, its machmery, and work hablte. A practical 
approach to consultation should be the hallmark Pracucai 
rJuiv^^'Z^.l '»^«^¥i° ,3hop employer that a magnetic starter is 
required on all electncally powered equipment in order to prevent 
SnT^'' u^^^ 5 ^ corrected; for eiample, 

ioiof iT'""^^ hand drill presses. Such a procecfure would be 
somewhat ludicrous. In other words, the consultant must be able to 
i.ecogmze the type of equipment and its needs— not fust loolc at 
specific words m the safety standards. Kecommtoding certain safetr 
equipment on machinery, such as forging hammeJs or presses, without 
knomng whether the machines can take the revisions, to cit^ another 
example, vfoxM certainly decrease the credibilit^i of the consultant 
and eventually the program of on-site consultatibns. 

It goes without saying that tlie consultant must be good to warrant 
the expendrtme. Congress must be cognizant of tVquaHty needed 

tTonsrsnch IsdtJnS:"^^"'"" ^P^V"^^^ 'i^'^^' 

On-site consultation should encourage voluntary Vompliance and 
not complement enforcem procedures. This is another concern of 
engineers, H.E. 8616 proposes to require the consultaAt to notify the 
appropnate OSHA^area office if an employer -does not\corre€t a con- 
dition in a reasonable time when that condition might iesult in death- 
. or serious physical harm bqt is nevertheless not an imi^ent danger 
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'as'defined in the wlC This requirement is (Jofinitely in the realm of cita-^ 
tion-giving. / . ^ \ 

Mr. Chainnan, in previous statements to Confess and to xom- 
miltees the^SPB lias endorsed the first-instance citation. This is not? 
to be confused with bur previous positions. We do believe in first- 
instance qit actions, but by enforcement-oflScers and not by consultants. 
It can be counted on to cause a loss of validity and rapport between 
consultants and employers,^ ; . - • * ^^-'^ 

On the other hand, no one can fault a consultajit who in&titutes 
procedures ulidei\8ection 13 to counteract imminent dangers. ,And, 
if an employer willVot correct them, we agree that the employer should 
tnost certainly b^dted. In the case of other hazards amounting to less 
than immine^it danger situatioi^s, we do ^Qt beheve that the consultant 
should be authorized to blow the wliistle. ^ ^ 

One final cdmm&t deals with the apporpriation to be authorized 
for this 'progi-am. It is doubtful that more than two consultants per 
State mil be able tb be '^in operation in the first year. Even with the 
maximum funding df $8 million for the thu-d year, the federal Gov- 
ernment will onjy^ bp able to field five or six consultants per State. 
This means either thd,t Congress will have^ to appropriate more money 
fot on-site considtatiot or declare a moratorium on enforcement and 
Use the compliance officers as consultants. Perhaps, as an alternative. 
Congress could see fit to allow the aippropriation to be used as grants 
to local chapters of safety-oriented organizations to provide some 
community or pubhc service. In this manner. Congress could get not 
only quantity, but also get experienced people for the money spent. 
' We would respectfully repeat engineenng's offer to provide whatever 
assistance the Congress might find useful in improving this most 
important field of law. On our own initiative, we will, from time to 
time, attempt to supply engineering thinking to various aspects of 
OSHA's administration where we perceive genuine problems to exist. 

We are grateful for the opportunity to have appearedhere today, 
and we thank you for entertaining our suggestions. 

Mr. Daniels. Well, Mr. Rocuskie, I want to thai^ you for a very- 
fine statement and for your endorsement of this hgislation. I would 
also like to compliment you on your previous recommendations to 
the Cbmmittee on legislation along this line. 

U have no questions, but we might have questions froru our col- 
leagues .and I therefore recognize the gentlewoman from Nebjaska, 
Mrs. Smith. Do you have any questions? . . ^ n \ 

Mrs. SmxH. Yes. Actually, Mr. Chairman, I have one, but nrst, 
I would like to commend you for your entire startement and especially 
for the section on page 2, where you speak of the administration of 
OSHA and how it has aroused both fear and indignation on the part 
of ifiany businessmen. . j t u j * 

I know because I see it in my distnct, and i heard or 
many complaints. . , /^u ^ 

Now, may I ask you at thA top o^ page 3, where you suggest_that 
requests be limited to matters specified by the employer, and I apa 
thinking in the case of many small businesses the employer would 
not know exactly in what area he might» be out of compliance and 
could you illustrate on what you tneanv.on that point a Uttle bit? 

Would you say an inspector responding to such requests be limited 
to the matters specified by the employer? 
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Mr. Rocu^KiB. Yes, ma'am. I would sajjr that in some workplaces,/ 
and^now we are talkmg more of the larger businesses where there may 
be many areas that an inspector could come in or consultant could 
come m and advise the employer, aad because perhaps he has been 
worlong in certain areas and he^aw other facilities that have had the 
benefit of eithei( some safety program or has been reviewed by a com- 
pliance officer there would be* no need to have the consultant going 
through the entire plant. , & & 

Mrs. Smith. Thank you vory>much. / 
I have nothing else, Mr* Chairman. \ ' 

Mr. Daniels.- Thank you, sir. " ' 

Mr. RocusKiB. Thank you, Mr, Chairman. 
Mr. Daniels. Thajb concludes today's hearing and the' committee 
rl^i^ *^oinorrow. morning in room 2261, at 9:30 o'clock. 

Whereupon, the committee recessed to reconvene on Wednesday, 
July 23, 1975, m Room 2261, at 9:30 a.m.i 
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ON-SITE CONSULTATION HEAltING$, OCCUPATIONAL 
SAFETY AND HEALTH ACT 



^ HOTTSB OT' RePBESENTATIVBSX 

: Compensation, and Health and Safety 

. OF. TffE COIM^MITTEE ON EdTTGATION ANDJLABOil, 

subcommittee met, pursuant to notice, at ^:30 a.m. in xoom 
'^175, Kaybui^ House Office Building, Washington, D.C., Hon. 
JJommick V. Darnels (chairman of the subcommittee) presiding. 
Members pfesent: Representatives Daniels, Hawkins, Gaydos, 
Beard. Risenhoover, Esch, and Mrs* Smith. . ' j j 

Staff present: Paniel Krivit, counsel, Dennifese Medlin, clerk, 
* ^)usie Nelson, legislative associate, and Richard Mosse, minority 
tissistlint counsd, 

I^^NiSLs The subcommittee on Manpower, Compensation, 
and Health ^nd Safety will come to order. , 
_Our first witness on this issue of on-site' consultation will 1)e the 
Hon. Jerry Litton, my distinguished colleague from the State Missouri. 

STATEMEin? OP HON. JEERY LITTON, A EEPJlESENTATIVE IN 
CONGKESS EROM THE ST ATE X)E ^USSOITRI 

^ Mr.* Litton. J appreciate the opportunity to testify this morning 
in support of my bill, H.R. 609, which I beUere will provide a con^ 
structive solution to the problems that small businessmen have faced 
m complymg with the OSHAA<it of 1970.^ ' n 

^^}\^^^^^^ ^T^^® my bill is not'th^ only approa6h suggested\- 
that bills h0ve been mkoduced both by members Of this subcommittee 
and by others. / 

I hajt benefited from studying these^Mtelnative -approaches, but 
1 would suggest to you that, when the problem is properly an^ily^ed, 
and when We take account of the ligitimate resewations that have 
been expressed to the idea of giving the Secretary of Labor consultativie 

T ^^^^r*-^^ will find that najr bill desems consideration, 
■Ax} \^ ^® ^ familial' from the mafl that' we have gi?eceived wSfc 
the diihcul ties faced by small business in cbm^lyuag with the colmplex 
.xegulations that liaVe lieen issiied under that act. Bbth'^om past 
hearmgs and from your intimateMacquaintanee with the opelratibn 
of the program you jire fuDy aware of the legitnnate problems that 
hate been msed by ^^aU bus^^^ ' : V . 




• 36 , ; . 

-As it now tftaads, Wtiy an honest businessmaii who^sincerely wants ^ 
to insure that he is liying wjjbhin the law must jeither hire an expensive 
consultant to advise bun whether or not he is in compliance, or he 
would have to contact his area OSIl&si;gpr^entative for adviceTand * 
consultation, if he chooses Ihe latter of tnese alternatives, under the . . - 
present OSIJA law, an GSHA mspector who visits a worksite ^or what- ' 
/ ever reason must cite the owner of-the firm foY any Eolations of the 
law (even when such a visit is requested by the owner of the firm for • 
purposes of consultation). Thus^ either way the busmessman goes, 
either by hiring the expensive consultant or by requesting help from 
OSHA/he is going to be penalized for his honesty. Whereas, the busi- 
nessman just across the street who Wects;not to hire the consultant, 
nor nm the.risk of citation by inviting iin mspection of, his facilities is * y 
in most cases rewarded for his lack of cooperation angl , apparent * | 
dishonesty. * ; * 

The basic problem is simple to state but difficult to solve. Ihe 
proWdm is that occupational health and safety is a complex matter > 
but that the small businessman neither has,- nor can afford to hire, the 
technical experts necessary to deal with 'these complex matters. The^ 
complexity^ of .occupational health and safety is shown by the sheer * 
bulk of the regulations; by the fact that a list of* toxic substances 
runs for over 500 pages; that-many^of the standards tha4rhave been 
issued can be understood only hy engineei-s or mdustrial hygienists. 

Some peojjitrsidght think tMs i^n 
sit^lple exafiH)le.^S)u are a -small businessman^operating a warehouse 
which has/a loft y&i use for additional storage space. Your employees 
' have to gt) mto thAJoft f aii-l^f 'regularl/ and youVant to. make sure • 

tiiat your'ladder comphance with the safety regulations. You^ 
* - .are persistent and ui due course you find out that the regulations 
govemmg ladders are found at 29 CF^ 1910.25 to 1019.28. You. 
have a /nend who has access to the Code.of Federal Kegulation^ and • 
you read the regulations in order to find out -whether, your present 
practices are safe, and, if not, what you have to do to come i^j^om- 
pliance. You -have been u^mg portableWood ladders for aca^^ss into 
' the lolt and y<^u discover Jth^t for a sectionaHaclder, the sectV^-^-^" 

develop a stress no greater than -a specified amount per^square 

(varying with the type of wooS used) which- shall b^omputed by a 
formula I would like included as past of my testimony. It is so com- 
plicated I doubt very seriT^usly I could even explam it to the panel oi* 
subcommittee, but nonetheless, this is the kind of formula a busmess- 
man will have to understand to determine if the kdder he is uslftg is 

safb. * * * 1 * 1 

J don't think we expect small busmessmen to understand this Kind 
of technical data. As a matter of fact, I took a look at some of *he 
regulations and if we stack them one on top of the other, all of the 
OSHA regulaj^ions stand about 17 feet high, and I don't expect the^ 
small busmessmen to be able to understand that either. , . , * 
I suspect what we need is to provide some manner m which the 
• small businessman can get advice and not be penalized for lit after 

asking. ^ xu* i 

lam not criticizmg the Labor Depiea'tmfent's regulation^. I think 
it is important that ladders'be saf p ; that they not collapse ^wheu^hey 
are subjected to stress. I do not know of any way that this essential 
criterion for "ladders can be stgted m any simplier way. Safety 
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S^Si'?"' The small businessman does not need an 

exemption from the safe^ roquiromonts-but wliat he does need and 

iJ!i,^^'^i,''°°^P^°^'^' regulations, let me add, is not going to Set 

h\s Though much work can be done m simplifying existing standards v 

particularly m improving the.indexing System: OSHA regulations 
are gomg to get more comphcated. not less. That is mevJtable because 
more and more the- regulations ^vill deal mth occupational health 
questions which ^o, by their very nature, more complicated than 
safety questions. Thus, I tiiink the problem of complexity ^vill not 
go away— we. must fin^ ways to help the small businessman Hve mth 

«n,«n°i^Fi°"'?'.'*°^ ^ ^""^^^ ^ that is needed is 

some better editors at the Department of.Xabor. 

Wq must find ways to help the small businessman live' with the' 
regulations because, we cannot totally exempt him from the act. I can 
see no basi^ 'for suggesting that the employee in a smalL business is 
Jess aesorvinff of protection than his -fellow worker in a larger enter- 
ynnse. If anything, the statistics suggest that the smoU firm offers more 
hazards than the large one to its employee!?. We cannot forego the 
projection ^""P^^^^^ must help th(|^mployer to provide 

My bill provides that help to the small businessman without m anv 
way prejudicing the nghte of his -employees. It provides that the Ad- 
ministi-ator of the-SmaU Busmess Atfmimsti-ation shaU offer advice to 
any small businessman who requests it on how to come into com- 
pliance with the act and its regulatiaas. This function is given to the 
&UA rather than to the Department of I^abor to insure that iliis 
agency continues jts piimaiw- role, of inspecion and by this division 
ot tunction between the t\J^ agencies, we \rtD preserve tiie Depart- 
mopt of Labor s Junctions exactiy as they are or we will merely add 
new authonty to the SBA. That "ageiicy is ah-eady charged witii 
assisting small businessmen m many ways; und.er the bill thev will be 
given an exph«it mandate to- provide a chart through the maze of 
occupational safety and healtii regulations. What the smaU blisiness- ' 
man needs ancf deserves is techmcal help in understanding OSHA's 

that is what my bill provides. 
(The formula referred to fdllows:] - 

ZLD iP+WflQ) 1.5iZ> (25-t-W/16) 




25' pounds, which is the nonnal §!omponent on each rail ofl 
load of 200 pounis at the center of the ladder, equally distrib- 
uted between th^ rails, when the foot df the ladder is mot&i 
out of the perpendicular by one-quiirter of its length, 
-.Tr^Si^?^? extreme fiber m pounds per square mch 
lv= Weight of ladder in pounds ^ 
Z*: Maximum working iei^th of ladder in inches 
i?=Pepth of Bidd rail in inched 

d=Diairieter of hold board for rung (d? shaU be taken as not less 
than 0.67). , 
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Mr. Chftinnan, lot mo say ,my main concern is that wo dflyido thd 
roaponsibility of OSHA inspectors who aro thore to fina tUo small 
busmessman if ho finds somo safoty standard in violation. 

And on thd on-sito consultation:! don't think any small husiiiossraan 
is going to contact OSHA and ask on inspector to como out if ho 
feol& that thoro is a violation. Ho will bo hoavily finod, 
• I don't think any candidate for reelection to Congress is ^ing to* 
contact an agency to find out if ho is in compliance >vith the JFocjeral 
election laws. If they find he is not, ho is then fined or sent to^ prison. 
Ho is simply not going to risk that'kmd of a fine. 

I would like to suggest the reason that my bill uses SBA as opposed 
to Department of Ladbr is to encourage the small businessman to 
seek consultation and help. " . 

I think they would feel more comfortable if they wont to SBA, an 
agency in the past that has assisted them in other matters as opposed 
to Department of Labor, an agency they may not feel as comfortable 
with or feel it might be as sympathetic to its cause. 

The main thing is to get the small businessman 'to have a place to- 
go, to get advice, and a place that they will feel comfortable >vith 30 
they will seek that advice. 

If they don't seek that advice, then they wop't have any reason to 
try to be in compliance with OSHA rules and wo really wU have 
accomplished very little, - , ' ^ 

Mr. DANiEts. On behalf of the committee, I personally wan^ to 
compliment you on a very fine statement, 

I wholeheart^Uy agree with the reasoning you expressed as to why 
aid and assi^toBce should bo given to the small businessmen. 
" However, the bill I introduced on this subject varies from yOur 
bill in a couple of ropsects, and I wotild like to have a Httle discussion 
with you as to these differences to see if we cannot come to some meet- 
ing 01 thQ mind on those issueg. . . ^ 

I jeaJi^e you are in a hurry to get away; you have an important 
appointment to get to, but I won't detain you very lopg. 

Your bill limits on-site consxdtatiou to businessmen emplo;;^g 
25 or less employees; whereas, my bill is broader and more expansive. 
It extends it to aU businessmen. 

Would you have objej^rfSn tio extending it to give all businesses thd 
opportunity for on-sbl^onsultation and advice? 

Mr. Litton. No/I would have no objection to that at all. 

Mr. Daniels. Npw, also, a veiy important difference between the 
bill I have introduced, which again was cosponsored by others, and your 
bill, is. that you would vesjb this authority for on-site consultation 
with the Small Business Administration; whereas, my bill leaver it in 
the Department of Labor which* presently has jurisdiction. 

True, the Small Business Admimstration, in my opinion, under the 
the law*, may perform this service. They have that authority at the 
present trnie, but they have failed to use it. \ , 

i have consulted with the Department- with an oflS^ial of that 
Department, and personally they have 8hq^vn no in^ijfest. 

Now, I hesitate to give any agency of tl^e Government authoritjr 
to do something if they are not entKused labqut whai^by are going', 
to do. 

Therefore, if we^ give them this authority and they are not en- 
thusiastic about itj even though we, as a Cfongress, have compelled 
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iJlS? ^ ^ anybody to do something thoy don'fc 

want to dp bficauso you won't got good r(Bult8. j u«u u 

voSlltiSotBAT'"""''' '"^V^"^ '° y^"^ ^^''"^ of 

V''"" concern k tho people doinc the oh-sito* 
consultation are not tho people doing the findings. ^ 

fmm Vn^«,fu!r • separates them-8opa/at«s onforcottients 

as well ° '''''^ 8ep<irat«3 the appropriation for it 

iJ^^' emphasis of mv bill and vour bill wo arfmrt 

^Z^I^" f<^««"^'^'7 *>i»S is, I would like to ge? t?a s3 bifsinE 
S Eho Steffi"' ''"''^ ''^^"'P^ ^ '^^^ '^Sroomont 
Mr. Daniels. That is tlie purpose of the leeislation bo wo ttrr* 
po.ng to accomplish that if thi logislationYassS tho cyfircr and 
'8' hopefully, signed by the President. "'^^ v^ongrcss, ana 

?°iy concern is whether or not the small business- 
Z± '"^HJ' "T'^l/oar of tho Department of Ubor as Snc an 
onomy rather, than ftiend, the normal iholination that tho KS 
Business Administfation has been, in .tlie past, there to assist tS 
DeJaZel^nfr if themVassistaucoS tothe 

aiirco^^nUnHnn ''"'^ul ^^"^ to somoono for assistance 

T if„»TV"?u°?' V^*'" ^° ^1^^° accomplislied very much, 
out Iw l^S . ^^''^ ''^ ''?""9X of .our Government woiUd not carry 
Twould htl ''m^T?^^^ " ^° "^^'S""^ them this iob,.ana 

fJt w„ 1?^/° ^^""^ fchpy would not do tho job we gave them, so 

M i\ ^ V ^° Congress tbmk they should. • 
but rm-lnH T.'"'"- ^"P^r'^Jf^y opinion, SEA his the authority today, 
but failed to exercise it. We tried to encourage them but they have 
not accepted that responsibility. 
Mr. EscH. Will you yield for a second? 
Mr. Daniels. Yes. v. 
wn ifA?Kf^ ^ notice wo aU have a time problem hero, and I assume 
ZZ^iv! 1'^""^''? shoi-t time, but a question I ^ad, or ShSr 
altcmatiye approach I favor, is to give recognition that excoot S 
5m. wo .m" -"""^ station woulS not be onoTwhiS 

to the employer to correct the violation; and if ho did not correct that 
violation Avithin a reasonable time, then you would fiio L°m l7ecoc^^^^^ 

JrSbablvUnT^ ^'""^r ^"^'jy- obviously that 'ClS 
probably is not gomg anywhere in the present session. ' 

Tftmn^Tf u^n'^^ supported that type of legislation in tho Youth 
• t\t''**^°" coment on that? 

we aJe n'^°''' "^^"^^ ^°^P g° ^ '^th'^^ than 

bnSnL^^"^^ ''^''* concerns miB, if the mspector came to your place of ^ 
viSon ."n. '=°™P»<'tod his inspection and determined you were S 
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Mr. Litton. Or 30 days or whatever, eyya though ho didn't fine 
you, the (uot he spotted tlie violation, he -Would be liack inoSO days, 

00 ttftys, 1 year, 2 or Shears, might still cause a small businoijsmon not 
to seek the consultation because some businessmen in my district, 
4;ho fines are far in excess of their net profits over a period, of 2 or 3 

^'eara, and they would much rather nsk never having been caught 
with a violation than to contact OSHAIor an inspection. 

Mi*. Escu. Well, the problem is today, two-tliirds of those viola- 
titms or citations which are co^ested are overturned and yet 
small businessman today has no opportunity to seek redress other than 
to allow this, because in general he does not think he can afford that 
'contested process. 

What we are trying to do. I think, is reach the same end; that is, to 
provide or assure a safe workplace for every American worker and yet 
not be punitive upon ospecially the small businessman who needs the 
assistance to create a safe workplace. 

Thank you, Mr. Chairmaii. 

Mr. Daniels. May I point out another difference between our 
respective bills: Your bill does not require a consultative officer to* 
give a report to the employer as to the conditiotss he finds. 

Either he is in compliance or not. If he is in compliance, he Avill 
ask him to make/;orrections witliin a certair|period ot time. 

Do you 8up*port the idea that submitting a report to the employer 
would be improving this? 

INir. Litton. I think it would. I agree to tliat, yes. 

i\fa'» Danibls. Which the employer may or may not use in ^e event 
hwlFsubsequently cited for a violation. ^ ^ 

Mr. LmoN. Yps. 

Mr. Daniels. 1 disagree with my distinguished colleague, Mr. Esch, 
on the first-instance sanction, 

I think that the important part of OSHA is, it is absdlutoly impossi- 
ble with the present staff of inspectors to inspect all of the workplaces 
in the United States. There are over 4 million of them. With its present 
worldng staff it would take about 100 j'ears to inspect each and every 
phuie: so there has to be on incentive for employee to come \vftlun 
'-^oYnpliance of the act* 

^ I think the first>-instance violation is a very broad incentive. 

I do believe that employers desire -to obey the law. They want to be 
In compliance. Therefore^ they do their utmost to do so even though 
an inspector may not visit thera^The fact that an inspector may visit 
them may cause them to voliintarily request the consultative services 
jand also to look into the law to see that tney are in compliance. 

I have no tiling further to say, but do you want to add anything 
more? 1 

Mr. LiTTON. My main concern is, if I were a homeowner and 
wanted to see my home meet certain city fire regulations, I would; 
like to be able to call an inspector to see if indeed it met the regula- 
tions; but I certainly would not do so if I thought the inspector that 
came to my home would find it was indeed in violation, and I was 
fmed $3,000 for making the call. 

Now, that kind of ti situation is just not? equitable and certainly 
^ does not help us reach our objective. 

Neither would I want to call someone who I felt might be my enemy 

1 would like to caU sojgaeone.I felt was sympathetic to pie. ^ 

O 
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\y^dttt ' SBA would bo more sympatheao and we 

»^«n IE ^'^^^^ "'J^ people who call andTmore business- 

Thank you very much. 
Mr. Daniels. Thank you. 

- • u j^^'^^ ivitnoss is die Honorable John Y. McCoUister diatin- 
gmshed Ropresentativo from the Stato of Nebraska ' ^ 

imTEMENT OP HON. JOHN Y. McCOUQISTEE, A BEPEESENTATIVE 
. IN CONaRESS FBOM THE STATE OF NEBEASKA 

■ Mr. M'cGoLUsTBR. Mr. Chairman, I would ask permission that mv 
. statement; bo made a part of tho recor^l and that I iS be Trmitted tJ 
summanzo what it saya in the interest of savmg time P''^"^'"*''' 

\/ tV^'^''^- "^WEfoceed exactly as you desire. 

Mr. McCoLwsTBR. Mr. Chairman, I don't pro ttod the sameknoiir 
. lodge on this subject that the membei^ of tC slcommS^avT 
ti} r"-?. ^'^y ^that I was therankin^ member of the Smal IbSS 
fS&n'"^'°thn%^P " considerable number of heariS^ on S 
mSf T^fn^il-^"^ Congress and as a former small businessman 
offi acquamted with some of the provisions of 

^Jbet me just say that I think the bill sponsored by tho Chah and by 
s^l^co' ^'"^'^^ ^ providmg'those consultation 

I have just a couple of things that I would Uke to" sav about it 
Comm T""^ SBaNs a member of the s3 BuSest 

Committee, I am extremely reluctant to give to the SBA any re^n- 
Sibil ty for this, not for tho reasons already given here because I & 
Son. ''^^'^ ^"''^^ ""^^'^ performTherprimai^ 
fuLS /hS°T VwnA^^l-° t"^? '^^'^y fromSBA then- disaster relief 
SrcssSl'dSaSetff da°" ^ ^^^^ 

JLn regard to separate consultative and mspection services, I would 

mfttee ^haf^lllv TT'^f? ^'^'H ^^^^^^^ before this'suC- 
mitteo, that they bo together. I see the good sense m senaratinff thom 

in those fii^t-mstapce violations, the request by the busmessman for 
cornpl?^ '^^^"'^^ °f faith Xrt to 

If we can do that, then I think the separation of the consultation 
senMcesand the inspection services would work veiy weU 

MX. DANrsLs. On that pomt will you yield? 

Mr. McCoLLisTBR, Yes. ■ 

SO step further. An employer asks for con- 
sultative services and the consultant fmds a senous danger not an 
^rS- ^^""S"'' '^^d the inspeSfr^ants ; 



Mr. MgCollisteh. The next atop is, tmd wo will assume, of com^o, 
it can bo fixed within 2 v^eoks* 

Mr. Daniels. Assuming that is a reasonable time limit. 

Mr. McCoLLisTEn. That ho should no longer have any protection, 
he should be fined, he should have the full force of the law on tho 
penalties prescribed for it. 

Mr. Daniels. In other wordsj^itis your thought that the Secretary 
then would have authority to issue citations? 

Mr. McCoLLiSTEH. Yes. 

* Mr, D ANIEI.S. And so cito him for a fine? " ' 
Mr. McCoLLiSTEB.^ Yes, sir. 

* Mr. Daniels. I tliink that is a very Important issue and it has not 
heen too clear in some of the testimony that hfts been given. There is 
some confusion on that issue. 

I would like my colleagues to understand that particular situation, 
because it is a vei^ important incident which 1 am sure will develop 
iis time goes on. We should anticipate that. 

Mr. McCoLLisTEH. -The big difficulty with OSHA is its complexity 
np,d people understanding what is required of thetn. 

That IS what I want to fix and which I believe your bill does better 
than any that have come along, if we can provide for some evidencc^f 
a good-faith effort when he has requested a consultation, showing liis 
•^intentions to build a safe workplace. ^ 

Mr. EscH. Mr. Chairman, if you will yield for a second 

Mr. DANIELS. May I ask one further thing. 

I believe that where an employe^ asks for consultation, is given a 
report, and does what he has been instructed to do by the consultative 
^ office, then the certificate given to him ^jy the consultative offi^cer 
* should be some evidence of good faith to be taken into consider a tion«n 
mitigation of any penalty that might be imposed by the SecretaiT. 
That is my view. 

;^r. Es>CH. Mr. Chairman, I wanted to cptnmend you because I 
ttrnk it would go a long way in clarifying for tii^t businessman out 
there and also would go a long way toward encouraging the small 
businessman to work cooperatively with the Labpr Departnaent to 
(J^S^ect these' faiilts immeaiately; and I also want to go on record in 
^agi*eeing with our witness, and you, that there is no question, if he is 
not correct, and he does not show good faith and given the fact there 
needs to be a reasonable time given to correct these, but if he doesn't, 
the full sanction of the law should be applied. 

. Mr. Daniels., Ijara pleased we are all in accord here this morning, 
£tnd I think this is going to go a long way in helping- to enact this bill. 
, Mr. McCoLLisTER/There are a lot of otlier things I could say about 
the bUl in complimentary tones, but our time is short. 
^ Mr. EsCH.*-*If you wilLyield, Mr. Chairman, I want to ^compliment 
^ this gentleman on his work ill the other committee and' recognizing 
th^ jurisdiction of this Wmmittee. I think he has been careful, with a 
membership of that other committee, in showing leadersliip for the 
small businessman, but at the same time working with this committee. 

Mr. Daniels. I want to congratulate him again, and he has been 
here before^ and expressed views which impressed this committee and 
other members of the full committee which caused so many of my 
colleagues to cosponsor the legislation we have today. 




l3 

Mr. McCoi^MSTBR. I am gratWul for this flktery, but wo nu ttoinc 
to miss that quol:umtjftll. \ ^ b ei 

Mf. pANXBi&, Thh com^itteo will recess in rosponso to a qubriiral 
,9aU and wo will got back as promptly as possible, possibly about 10 
'^mutos. * 

TKocessod at 10:10 a.m.] 

[Thp i)ropared atatomont of Mr, McCoUistor fotfows:] 

PilEPAKED Sl'ATEJilBNT OP HoN. JFoiIN Y. McCoiiWSTEn. A HKWlESEtOTATlVB IN 
C6NOKE88 FnOM THE SXATB OP NEBnASKA 

Mr. Chainnan, I appreciate tliis ojDportuttifer to 6i)l)6flSi iigMn Tacforo itis sub- 
.eommittco to urge your npprpvaji of legislation to proVide free, volUntary, oh-sito 
consultation services Undet the.«Occuf)ational Safety and IlCdth Act. I ur«o vou 
^\-'^* ^^^^ ^ ^^^^ co-sponsored, with only ^nlnoi: ohatiff(l. 
' OSHA has becomo a code wojd ftmong busiaesamcn for arbitrary govomment 
hanissmcnt. This need not be the caie. I am convinced that bUsfn&smOn reijMio 
their stake in job safety and healthy Working eotiditions. What they also reoliao 
unfortunately, is that the OSHA regulations m so vOry complex md difficult to 
interpret, that they stand a good chance of being found in violation of some 
Txbscure safety or health standard desjpllo their best intentions or 8izeablt> outlavs 
to achieve the goals of the OSHA pr/gram. v t jro 

Adoption of a voluntary on-site 'cSnsultation program woUld go'^a lonc wav 
towards removing the unCjcrtaJntles of the OSHA program which have frichtcned 
many small businessmen and hampered voluntary compliance with the Jaw 

After reviewing the many suggestions for refoVm, I hav6 co-sponsored two 
bills to provide on-site consultations. Each has provisions which I feel vour sub- 
committee should incorporate into your final bilj. 

It is imperative 1)hat the consultation sqrvic^ provided be free to those using 
the service. This would encourage businessman to use the service and thus hasten 
their compliance. It would also address the principal need for the service, since 
many Pmaller businesses cannot atTotd to keep a full-time safety exttert on the 
piiyroll or bring in outside consultants. 

^ A constructive improvement incorporated in Chairman Daniels' bill, H.R. 8^6l6 
w removal of the reqtiirement that consultations be available only to employers 
of 25 or fewer persons. There isr. strong justification for directing consultative 
services to the small business community. That is where the need is. Any bill 
should direct preference and priority for small bueiness consultations. But many 
small firms employ more than 26 persons when the office clerical st^ff Is ineluded. 
Some firms with up to 100 employees face the same under-capitalized, short- 
staffed situations which make OSHA such a burden on the very small businesses. 
Allowing consultants some leeway in extending consultation services to these 
employers will steengthen the program. 

I would not argue that the penalty provisions in the Act are not ofToctive in 
. encouraging compliance among those who understand their responsibilities under 
the Act It would seembelpfuf, however, to allow OSHA inspectors some leeway 
in assessing sanctions against first-instance violators to account for any good 
faith efforts which the employer may have made to satisfy the regulation in ques- 
tion. In this regard, the Findley bill, whicb I am also co-snmisoring, would seem 
the superior approach in that it would allow first-inatanrf'^iolators to be dealt 
using a flexible, discretionary approach that would eliminate a great deal of the 
fear and trepidation wliich now accompanies an OSHA inspection. 
rkixT c^"cr testimony, I suggested that there ar6 inherent cfficiencibs in having 
UbHA inspectors also provide consultation services. I reasoned that this would 
assure the businessman that th6 advice he was getting would be completely in 
tun? with the inspection requirement he would be expected to comply with. It 
Would also allow the Subsequent inspection to be directed towards those hazards 
mentifipd during a consultation. 

Mr. Daniels' bill would have the Dopartment of Labor provide separate inspec- 
tion and consultation services unde^ OSHA. I still believe my earlier argument to 
be sound; Separate inspection atid consultation personnel migKt work diit, how- 
ever, if combined under one policy-makmg coordinator within OSHA and if 
good faith' could be incorporated into the procedures for assessing penalties. 
It is absolutely essential that businessmen be assured that the advice w&ch they 
receive from OSHA cor^ultants be identical to the standards which will be re- • 
quired by OSHA inspectors. It seems to me that consideration of good faith 
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attcmpta to comply with thoTcdommcndatlond of an OBHA consultant should bo 
taken into oonsiucration at tho tjmo of a aUbsoque^t inspcoCion. 

FinoUy, I would hope the conunlttco would aot favorably on that provision in 
JHJl. 8OI0 which leave? it up to Iho individual buHlnesJiraaa whether to 8how the 
OSllA oonHUltont'G^ report to the (nspcotor. it would bo more oillcicnt to roqulro 
divulgcneo of this Information, but in the intcreate of oneoUragIng businessmen ib 
tiiko advantage of the consultatloi^ program, I tlUnk the Chairman is correct in 
including this provision. 

In elo,Hlngy let mo roalllrm my strong belief that enactment of a consultation 
program in OSHA will speed compliance with the Aot and hasten the beneflta 
which will bo derived from safer luid healthitr workingplaees for all Americans. 

I commend this Subcommittee for its energy In developing this legislation and 
hope that the full House will «oon have an opportunity to pass this badly needed 
reform of the Occupational Safety and ilcalth Act. 

Thimk you. 

Mr. Daniels. Our ^jJXp^tness is Mr. Randolph M. Halo, assistant 
vice president ami maMfe;OT^Industrial Relations Department of the 
National Association ofmanufacturei*3. 

Mr. Hale. Yes, Mr. Chairman. 

Mr. Daniels. Mr. Hale, you may submit your statement for the 
record or you may road it, if you so desire. 
Mr. Hale. Thank you, Mr. Chairman. 
I ha\^e a short statement. 

What I would like to do \^ skip about half of it. 
Mr. Daniels. All right, I will make a motion for unanimous consent 
1.hat your statement bo incorporated in thp record at this point. 
Are there any objections? 
Hearing none, it m so ordered. 
Ml. Hale. Thank you. 
[The prepared statement referred to follows;! 

Frbparbd Statement op Randolpu M. Hale, Assistant Vice Prbsident and 
Manaoku, Indubtuial Rklations Depaktmbnt, National Association op 
Manufactuuers 

My name is Randolph M. Hftio and I tim Assistant Vico Presidont and Manager, 
Industrial Relations, National Asaociation of Manufacturers. Washington, D.C. 
V Thi« legislation Is of particular interest to the National Association of Map- 
\Xifacturers as 88% of our 13,000 members have fewer than 600 employees and, in 
fact, 55% employ less than 100 employees. It is precisely these size companies 
that have been tlio most adversely ufTected, perplexed and confused by the Oc- 
cupational Safety and Health Act of 1970. 

\Ve commend the distinguished Chairman and the ranking minoritv members of 
this Subcommittee for their efforts in introducing this legislation (H.R. 8018) to 
amend OSHA so that employers can obtain assistance in meeting OSHA require- 
ments. The NAM wholeheartedly endorses this effort, and wo offer our aid and 
assistance in order to achieve a successful on-site coi^ultation program for 
employers. 

I wojuld first like to offer some general observations as to how wo view the con- 
cept of on-site consultation^ and will then specifically address tho provisions of 
H.R. 8018, Chairman Daniels' on-site consultation and education amendment. 

As indicated^ the NAAI has generally supported efforts to implement on-site 
consultation. This has been tr/ie ever since it became obvious that employers, 
particularly small employers, needed some outside assistance in m9etlng OSHA 
standards' requirements. In testimony delivered before this Subcommittee on 
Juno 25 of last year, wo listed on-site consultation as one of the major reforms 
necessary in o^[crj{)pf(fr OSHA achieve tho results which Congress had envisioned. 

We remain aH3mant in our belief that on-site consultation will be a successful 
program if. and only if^ employers are encouraged to use tho program without 
fear that OSHA compliance personnel can beoOine easily involved. As long as 
tho fear exists among employers that on-site consultation may be nothing more 
than a disguised enforcement mechanism, the program will never operato 
successfully. 
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onMrnMa^^^^^^^^ published 

fltatcnlont fts Appendix I ns wJll M Osffi ™nlv f<PW"».'^ attaohcd to this 

In jght of thT above c«tSf iWo^o n^^^^ 
carefylly oxamlnctL Its Drovislons thn NnH«^«i aL„„! " , Having 
belioWlt to bo oJistruC and siKniflS c^^^^ of Manufacture™ 

hoaltarm working oondltiona if imCentM n~. ^5? achieving safe and 
supports in general H.R. 8818. Properly. Therefore the NAM 

/n°Ti!!!°''''°«^ "P"""^" P?'"**^ biU wo endorse; 
LatWWea^ two^'^^^oraS^!^ntt^^^^^^^ the Dep^rt^ont of 

into the ageney where tho oxpertteralrca^? oxifts ^ "V.*" "pnsi'ltation. 

or tl|p expansion of another Sy and aU th^^^^^^^^ V'" 
usually attend suoh an aetion. ' resultant additional eosts thatr- 

wo^lplties^ttto'TseranafS^^^^ hazardous 
point the serviee would notie Sble T^^^^^ ^vhieh 

woatri^laffilSZ^SraTe'JlS^hls^^lL'lS^^^^^^^^^^^^ Aet, it 

state plan. As a matter of fact n«tron^ „?P *^ OS 

consultation will Tvo to be aSl^fn '^^pi.'Si' be made tha/on-slte 

cfrcctivo as" requirements of^ot^^^n^fi of tho Ant ^"""'i^" °^ 

not offering on Jte eonsultatfon'eolSd not be e^ffeot ve°^'' Jhlfedn'ra,*"*'' P'""^ 
_ (4) The 100% federal funding for on-site oonSt?^n P^^ram. 
eligible state will use the service Tho «tntn nL^^^ .^^ assures that every 
anWcrse effect u cm the OSl IaDDro^^^^^ Problems which have had 

^, (5) The program proTdes tiat ^o^a sub^^^ P^^ram. 
Secretary may, with the cmDlovHr's mn»nnf ^ ^5 ™'oreement niapcctlon, fhe 
the. purpose o dotormtoin^ wod faX in nron^^^^ ""^ consultant's report for 
factor is'^importarit i™ noour& omnlov^^^^ T!''" """B"H'on 

believe it should be made exccfdlLlv c&h«t n '^e service. Convcrecly, we 
used in any subsequent enfoFcomintLoe^^^^^^^^ "''P"'"* be 

emnloyer has cons^-nted to "hTconside'Sn oWSort" ^ "'"'"P* ^""'"^ 
s±t£e?o7trreeo?5"'""°" '« P-PO-d and I'd Uke t6' 

evarof\TubSent"cCpL"e°e SSLrV^^"'"''"^' P— ^ ^he 
utilizes on-site eonsultatiorrSalirhas XKua^antce T^^^^^^^^ •""P'°,y''^ ^ho 
OSIIA's standards' requirements Sinnn firi/: »i, * . * has complied with 
that the consultant'sTcpTt not bl used «™w To"' iV"'''"'"*^'^ Operative 
reason the employer aRrces to its uSr ??rh„?,2 •P'"' employer, unless for some 
the employer to take hTs ohanocs on i ?^DlTann'p'Vn°"^P'°''"u'''y '"'"^r for 
himecU of on-site nnnxnuj^gg""^ °" " "P^J^bance inspection rather than 'to avail 

of ^a^Bc^r^u^'&^Sh^^^^^^^^ involved upon the discovery 

abating -the hazard, mvould 3^ to cooperate in 

pcraonnel bo Umited tS^uattonsTLminC rf.n^^^^ enforcement 
of employees arc in jeopardy and the emulov^^ ri,^^ ^^^^^ ""^ lives 
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Apipeiidlx t ^ 
National AssociAtjot? 62p MAH^PA'cTtJiiMiis, 

lion. John H* Stbnder, ^ , <^^; , , « a 

AssUtani Secretary of Labor for OccupaHonal Safety and HeaUh, U.S*Meparment 
of Lahqr, Washington, D.C. 

Dgar Mn. Stendeu: As you know, the National Association of ManufdclUrora^ 
has actively aupportcd the concept of on-site con&ultation for employers to (ild' 
in meeting OSIIA compliance requiremefits. Wheii Representative William Steigbr 
of Wisconsin introduced his amendment to the FY 1975 Labor-HEW appropria- 
tions biU last year to grant $5 million to the States to provide foi* ott-slto Cofisultct- 
tion, the NAM strongly supported ^hia action* 

The NAM, continuing its support, submitted rather extdnsiye comments on 
the Implementing rules when they were proposed by QSHA on January 15, 1975^. 
We reiterated our belief that an effective on-site consultation program could do 
much to alleviate the atmosphere of fear and distrust which, many employers 
continue to hold out for OSw A, notwithstanding the fact that an employer who 
t utilizes the service would not.be protected by the consultant's advice itx tjie event 
of a subsequent compliance inspection. 

Now, however, having-^jarefully read and extimined thc:final iiriplcmentiiig rules 
which were published in the FEDERAL REGISTER on May 20, IJMTS, we are 
immediately witJWpvvung'Our support for this program. 

Our reasons i^Mbis withdrftwal'TJf .support are plain and simple. The final 
regulations haveiHRltcratcd Vixo intended purpose , of the on-site consultation 
program by substantially amending' a Icey definition, by going contrary to the 
program's legislative^^history, and iftnally by ignoring an existing OSHA Program 
jDircctive. Whereas in the proposed rules, enforcement personnel could nave 
become involved only in situations pertaining to imminent danger, it now appears 
that "consultants'' can, at their discretion, involve enforcement^, personnel any- 
time something less than an allt^ged serious violation is discovered. Based on th6 
wide disparity which has been 3ho\m in the past by OSHA compliance pct^Onnel 
in citing' aDeged serious violations, history forces us to conclude that this on-sitd 
consultation program will be nothing more than a masquerade tpr enfdrccrticnt. 

The reasons given by OSPIA for amending the final rules [§4908. 5 (c)(7)] to 
change the words "imminent danger" to "hazards which could reasonably b^ 
expected to cause death or serious physical harm^' are- not persuasive. Imminent 
danger situations, by clear defi^nition, are based on the element of iniLmddiacy. 
The Act itself explicitly soparajps "imminent danger" situati©»8 from other types 
of hazards and /provides an enforcement mechanism whereby immediate relief 
-through the U.S. Courts can bo obtained-. 

Under the final published rules for on-site consultation, a consultant is to seelt. 
immediate elimination of a discovered hazard anytime he b6liev6S it could tea- 
sonably be expected to cause death or serious physical harm. Failure of th^ employer 
to cooperate in the immediate elimination of the hazard or removal of atfected 
employees from the area results iu an^OSHA enforcement actibn against him. 
The key clement In an imminent danger situation, its "immediacy* , has been 
deleted from the language of the regulation. 

The severe impact of this omission is illustrated by examining a serious vi^ola- 
tion as defined in section 17 of the Occupational Safety <fc Health Act. A serioud 
violation is deemed to e^tist if there is a substantial pr(tbabiliCy that death or Sei^ioU^ 
physical harm could result.' Thus, under the on^ite program, th6 employer is 
under a stricter duty to comply mth OSH A rcquir6n|enis, than he is midef thd 
/serious violation enforcement provisions of the Act. Furthermore, under the. On- 
(site regulations, the consultant may request the immediate cljminat;oh of the 
Vllegcd violation, and where that isn't possible, the removal of affdfeted eniployees 
■ from the area. Yet under the serious violation enfotcemeht prdvisioiis 6f the AciJ 
the cOmplianqc officer is given no such authority. In fact, the employer must? be 
. notified of . the alleged violation in writing and be given an opportunity of 15 
working days in which tio contest the citation; ^ # . • 

Our poii^t is further illustrated by turning to the legislative history of thb St^digcir 
amendmeiht. In addressing the House on June 26, 1D74, Representative Steiger 
stated: ■ 

"in the event of an imminent danger situation, the consultant must , request 
immediate abatement. If the employer refuses to abate, the consultant must 
^advise OSHA of the situation .... ^ 
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\ ours truly, 

, Randolph M. IIalk. 

n ^ „ Depaktment op Labok, 

UccrPATIONAL SaFKTY AND HkALTII ADMINISTRATION, 

Office op the Assistant Secretary 

Air. Randolph M. Hale, ' Washington, B.C., June S3, 1975. 

Assistant Vice President- Manager, 

^^^f^<^^<^tion of Manufacturers, 
Washington, B.C. ^ 

Hon^^''"'^^' ^ ^^Jf Prpblem in designing this program was how to handle sitim 
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We do not believe this issue will arise often during consultation. The employer 
vrho seeks consultation has already identified himself as someone interested in 
workplace safety, and is not likely to ignore the advice of a professional he has 
called upon when that professional warns him of a serious hazard. 

To the extent these new regulations conflict with previous directives regarding 
consultation, it is our intention to modify the previous directives. 

We have appreciated the assistance and contributfons of the NAM in the past,^, 
and appreciate your comments on our consultation program even though we find* 
ourselves in disagreement. We will monitor the operation of this program carefully. 
Should we find problems in this area of concern; we will mojdify out;, program 
appropriately. . 
Sincerely, • 

John H. Stbnder, 
Assistant Secretary of Labor, 

Mr. Daniels. I would recommend that you read that part of your 
statement which ejidorses my bill, first. 

Mr. Hale. That, sir, is most of the statement. \ 

STATEMENT OP EANDOLPH M. HALE, ASSISTANT VICE PRESIDENT 
ANB MANAGEE, INDUSTRIAL RELATIONS DEPARTMENT, NA^ 
TIONAL ASSOCIATION OP MANUPACTURJERS 

Mr. Hale. We would like to commend you and other members 
of the subcommittee for their efforts in introducing this legislation. 

We do support it and we think it can be constructive program. 

Let me give soijie history of why we withdrew our support from 
OSHA's program and then most oJ our statement we mention four 
or five points in your bill that we like. 

I would like to concentrate on those. 

The first point is the<-;program has to be placed and administered 
within the Department of Lab'oir. This feature has two. obvious 
advantages. It puts on-site consul tatiorb in the agency where the 
expertise already exists and precludes the creation or expansipn of 
another agency and all the resultant additional costs that usually 
attend such an action. ' " >' 

Two. Although the program gives priority to small lysinessea and 
hazardous workplaces, it does not set an arbitrary number of em- 
ployees cutoff limit at which point the service would not be available. 
Thus OSHA is allowed the necessary discretion to evaluate any legiti- 
mate on-site request, regardless of^the employer's size. 
- Three: Because this program would be set up under an amendment 
to the act, it would be available in every State which is not operating^ 
under an OSHA approved State, plan. As ^ matter of fact, a strong 
argument -can be made that on-site consultation will have to be made 
available in every State because of the "as effective as" requirements 
of section 18 of the act. In other words. State plans not offering 
on-site consultation could not be as effective as the Federal program. 

Four: The lOO percent Federal funding for on-site consultation 
assures that every eligible State will use the service. The State 
economic problems which have had an adverse effect upon the 
OSHA-approved State plans will not affect this program.. ^ 

Five: The program provides that upon a subsequent enforcement 
inspection, the Secretary may^ with the employer's consent, consider 
the consultant's report for the purpose of determining good faith in. 
proposing penalties. This mitigation factor is important in encouraging^ 
employers to use the service. Conversely, we believe if should be- 



imde expeedmgly clear that a consult^s report cabnot be used in 
any subsequent enforcement proceeding under the act, except where 
ti^e oraployer has consented to the consideration of the report 
TM ifu * ^^ye some reservations about the program as.proposed and 
i a lijje to state these for the record : 

The consultant's report is not bmding upon enforcement 
personnel m the event of a subsequeil* compliance inspection. There- 
lore, the employerwho utiUzes on-site consultation reaUy has nX) guaran- 
tee that hfe lias complied with OSHA's standards' requirement!. Since 

, tms K the case, it is absolutely imperative that the consultant's 
report not be used agamst the employer, unless for some reason the 
^mployei: agrees to its use. Otherwise, it would probably be better for 
t e employer to take ks chances on a compliance inspection rather 
ttum to avail himself of on-site consultation. 

Two: Compliance personnel can still be potentially involved upon 

^ tne discovery of a senous hazard where the employer for some re^on 
refuses to cooperate m abatmg the hazard. We would prefer the 
potential mvolvement of enforcement personnel be lunited to situa- 
tions of immment danger where the health and lives of employees are 
in jeopardy^ and the employer refuses to correct the situation. As 
aralted, we beheve that some employers will be discouraged from usme 
the service because it may lead to an OSHA enforcement mspection. 
wopeiully, this may prove to be an ifiwaTranted fear as a successful 
on^ite consultation program develops. 

; n^T??f alternative to that would be language similar to what was 
in UbHA s program directive 7413, which>«>ncems State on-site 
consultation. Theu- phrase was "Requirement that serious violations 
tound durmg on-site consultation be subject to subsequent,con«)liance 
action IS hereby modified. States offering such consultatfon sehdces 
niav, but need not, take enforcement action when a seriolis violation 
iSKjentified dunng an on-site visit." 

Again, I would like to commend the distmguished Chairman and 
ranking minonty Member of the committee and othbr members for • 
tins legislation because we thmk it offers a constructive approach to 
the numerous problems created by OSHA. Thank you 

Mr. Daniels. Mr. Hale, on behalf of the committee and myself 
personally, 1 want to compliment you for your statement and also for 
tne veiy clear and lujsid reasons as to why you support H.R. 8618. - 

Now, as to the two objections you propose, possibly we can buy one 
01 them. 1 don't khow whether or not we can buy the other, but if we 
only meet you halfway, you can still support the bill. 

Mr. Hale. I think we are in there! " " /^f ^ — ' 

Mr Daniels. As to your second objection, I can go Uong with the 
lirst objection you raise, and your thinking there is m Ike with mine 
but as to your second objection, counsel pomts out to me where there 
IS a serious violation and there is a report given, the employer may or 
m>y not want to utilize the report or furnish it to the Secretary m 
miUgati6n of the offense. . . « . ' 

However, this law ^ays, and I will quote, "Where the Secretary is . 
not satished, through a further consultative visi^f documentary 
evidence; or otherwise, that such limitation has taken place, th"e . 
Secretary may take any appropriate action under this act." 

rhe important word there is "may" and we give the Secretary 
wide latitude and discretion here as to what course of action he would 
take m the future. 




^ Mr. HAiiB* I wQwId hope, I toped that'wotjld be covered in the^ 
c()ramitt6e report. - 

/Mr, Daniex^s. Mr- Beard, my questions of «the wi^ess? * 

Mr. Beabp. No questions, Mr. Chainnan. 

Mr. Danieds. Again, thank you v<^y much for your support. 

That concludes today's hearings ^ijid^e comuiittee will adjourn 
and reoaavene tx)moiT<)W morning at 9;3Q a.m., in. rooni.2176, the 
main committee. foom. ■ . ' . ^ 

[Whereupon, at 11:30 a.m., the subcommittee adjourned, to r^conV 
vane on Thursday, July 24, 1975.] * ' • 
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y ^ ' . STrBCdMMITaJEB ON MANPOWER, 

OOMPB^fSATION, AND 'HeALTH. AND SaPETY 

flp THE CoMMiTTEB ON Education and Labor, 
^ • , - • . ' * Washington, D.G. ^* 

2l7?*'T?nihnTw^° ""nffi^ ^•30.,S;-mf. pursuant! tq notice, in Toom 
&!nfSd2r' ®" S*ng, Hon. Dozninick V. Pamela, 

Q,,„T^ i^ f^--,^'''"'^^-.^^^^' counsel' Dennieso Medlin, clerk: 

'^^^ Committee .on EkucatiS Zd LabS,^who 
contributed much to the work produced by this committee. 

4 r^^^^ interest in the subject matter of the legisla- 
tion before m, so I e.xtend to you. Bill, a cordial wplcome'. _ ^ 

WtEMENT op HON.-WILLiAM A/STEIGUR, A JIEPBESENTATTVE 
IN CONGRESS PROM THE STAl^J OP WISCOHSIIT 

Mr. 'Steiger. Thank you very much, Mr. Chauman, for your . 
welcome and your comments aadfor the chance to testify this mornin't. 

n.LJvlV^F.u^'^^^-^y''^^ statement which I woald ask tTbe 
njade a part of the record. • . , 

StJSVw^f^^^"'^^ ^^l^-'^^T the mcorporation of Congressman , 
bteiger s statement m full in the record? • 
Heanng none, it.will ^ so ordered. 

[Prepared statement of Congressman Steiger^foUows:] ' ^ 

PnBPARED Statement op Hon, William A. Stei0er, a Representative in 
Congress From the State oV Wisconsin 
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. ■ 1 

The purpos(^of thfe hearing is to review a proposal whleh I have supported for 
the pns^ several years. That is, an on-site eonsultatlon program by the Federal 
government to assist employcrs in eomplyiiig with the OeeUpational Safety and 
JUeolth Aet. It would be useful to describe liow this legislation eamointq being; 

The original Oeeupational Softly and Health Aet ineorporated the prineiple 
of first-lnstanee eitations as t he ny ans to ensure voluntary eomplianec with tho 
Act by employers. It is, in a sofiSCTa disineentivo for it is one based on knowl^^ige* 
Thcrfi is a fear of Federal insptot^tjns, eitations and heavy fines in ^lu^presont eir- 
cumstanee which in large part stems from a laek of knowledge on iho part of many 
^niploycrs and employees. 

This proeedure ntis ereated a pereeived Imbalanee between the dual goals of 
enforeement and education. The intent was not to harass the employer and Ineur 
hi8 hostility. Rather, wcaresj^ekingi thrdugh education andeoopfj^ration, to improve 
tho health and safety conditions of the workplace. 

The Aet did provide for ofT-site consultation for employers. However, such 
assistance was, and remains inadequate, especially for the small employer and 
for those who have speoifio' questions on tho application of a complex standard in 
the workplace. 

This problem was thoroughly explored three years ago by the able gentleman 
frofn Missouri, Mr. h ungate. The hearings conducted bv his Small Business Sub- 
comipittco \vere followed that year with hearings by this Subcommittcd. The result 
of those oversight activities was legislation to bring education about workplace 
safety and health hnsuirds in balance with enforcement activities. The means was 
an on-sito consultation program for employers sponsored by Chairman Daniels ''^ 
and myself. * ' ■ ' 

DcHpite bi-partisan support and endorsement by business and labor organi-* 
asationsj the legislation was not enacted in 1972. The Committee Report on that 
legislation, which was never reported to the House of Representatives, elcarry 
stated the need for t He program. It stated, "the Occupational Safety and Health 
Aet requires much of employers that has never been required of them before^ ♦ ♦ ♦ 
these renuircmcnts are essentially reasonable and will inure to the long rim benefit 
of eipplcycrs as well us employees, pne aspect hqs caused legitimate concern * 
the Act's prohibition on conRultatioh visits to an employer's workplace.'* - 
^ Midway through the 93d Congress, , we found ourselves with needed (Jnd ^ 
, workable concept, but our consensus on how to operattbhalize this concept had 
evaporated. Coiigrcss has been accused of hearing log^]alion to death, and the 
on-site consultation program seemed dDom^d Icsuch a^^tc^ a 

To prevent such an occurrence, I ,sough^t to revive' the i)ro gram through an 
admittedly circuitous route. As .with tho ^original tegi^latiqtt, this approach did 
not receive unanimous support by the SubCOTttmlttee» noi- business and labor. 
Everyone voices support for the concept unt^ they see the; aitual leg^latit^n. 
I havQ been fascinatea by the fluo|uation iii.ppsitions as we have sought to doyelop 
a eon8U,ltation program. " * ^ * r 

My, proposal was to-aniend the Labor-HEW Appropriations bill to provide 
funds to the States for a^tdte consultatioii program under authority provided 
by. Sicction 7(e) fl) of the Act^ This progra*m is currcntiy^-undcfway. This year, 
the Administration included funding for the consultation pr(^gram m its budget 
rcqiiest tor tho Department of Labor. - ' ^ , » 

There was a significant departure from' the original consultation bill in that^ 
assistance would be available to all employe!^. A priority basis for consultation , 
ii]icludcd in -the program, with small business receiving first consideration. 

There remain proHlems with'a State and not a Federal consultation program. 
Some have argued that the Federal government should offer consultation as 
well as inspection to complete its program. This was brought out during thje 
debate on tne Labor-HEW Appropriations bill. Chairman Daniels indicated during 
this debate that the Subcommittee would promptly review legislation to permit 
Ffeaeral consultation. 

Mr. Daniels went one step further, and introduced legislation, H.R. 8618, 
which I have eo-sponsored and strongly support. 

We havif traveled far in the development of this legislation. It would be useful 
to conrparo where we are now with what we had back in 1972. My original bDl 
amended Section 28 of the Occupational Safety and Health Act. That Section 
was designed to pr6vide economic assistance to small employers. Federal eo^. 
auitants would have been authorized to make worksite visits for the purpose "cn^ 
-advising small employers as to their obhgations under the Afii^Such visits were 
• to have been made at the request of the employer and limited to the problems 
•described in the request. The consultant would have been prohibited from issuing 
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a citation or proppaipg a pcnaJty.-HoTvover, rv conmilujlon viuit would not have 
precluded the imjuancQ of a citation dOring a ejibacqufht inspection* I have noted 
tnat several witnesiJca have crltickcd this oapept because it would Hcem to diminish 
the value of the consul talion, I dlaagroo with tfcis position and would refer to the 
coUoquy wWob I had with Congreaaraan FindloJ on this very point hmt year during 
the Labop^HEW Anpropriationa debate. I mm Uko to submit thin discussion 
lor the record. I ralght niao add that thoughTconsultants maintain their Indopcnd- 
.^u »"9peetor«, both receive the mmjs training. Wo la&t also recocniao 
tno fact that even as the perception of a violation may vary between conaultanta 
and Inspeotora, It may also vary between inapcotora who visit the same workplace. \ 
Une of the more controversial sections of the lefiLslation wns the procedure to- ' 
°Sf°"°y^,J" 8i^"«^ion8 of 'Mmmlncnt danger", rfcel that the approach of the 
original Icgslation and the current bill is the correct one. It continues to bo a 
matter of dispute. 

On tho' whole, the original legislation was intended aa a compliment to tho 
mspoctlon program. It completed the principle of enforcement and education. 

ti.U. 8hl8 maint.ain8 and extends this principle. The bill amends Section 21 to 
prov dc consultation to all employers. This Is In keeping with the legislative 
deyeloDmonts with this program of the past year. Small employers and hazardous 
industries would receive priority Consideration. 

Another significant departure from earlier legislation is the "imminent dancer" 
situation. The consultant would be required to bring the matter to the attention 
Of the Area Regional Director who would follow the procedures of Section 13 of 
the Act. In addition, if a condition is recognized which has substantial probabiUty 
that death or Herioun physical harm to employees could result, the employer would 
he required to abate such conditions. Legitimate questions have been raised 
about the definition of/'substantial probability" and the almtement procedure. 
UiMegisK^ Subcommittee will clarify both questions in its report on 

I would lil<e to return to the matter of the consultant's advice. The adviee, in 
' r.i.iT"' °f " would not be transmitted to the enforcement brunch. It 

could be used by the employer to demonstrate good faith in conrplving with the 
4)rofcrain.. While the couHuUnnt is to direct liis comments to the employer'^ re- 
quested problems, he would point out any hazards he wotild observe. I would 
«UKgcst that the consultant be required to inform the employer that his advice 
is not comprehenMlve nor binding on an inspector. This is the .procedure now 
followed under the State consultation program. 

Hpt /f^^° provides for a training and education proRram in local commun- 
ities. The Subcommittee should eJarlfy the intent of this section al.so. Such a 
program would complete the objective of educating the employer in order that 
he might voluntarily comply with the program. ^ 

I would also lilco to respond to a problem raised by Mr. Findley. To relieve 
u M H^S °" sinall employers, he has proposed language in his bill 

J 1.^ '''''"n first-instance citations. I disagree that this h the problem 

facing small employers. The average citation per inspection is $100 whioh does 
notstril^e me as an onerous- burden. The actual problem is one of understandinc 
standards, and providing the employer with lucid e.xplanations should be the 
focus of our attention. i «v 

nrniJrnl^'*^^? ' } commcut on the future of the State consultation 

program. Obviously, Ihere would be a duplication of effort in those States without 
state plans who have opted for a consultation program under existing legislation. 
Since I hope that H.R. 8618 will be enacted into law this year, I woulES 
ioS!^ P a"^^^*^? ^? """^^ to phase out the State consultation profiram after June 
1.1 . mechanism for absorbing State consultants into the Federal oroffram 
would be appropriate. ^ 

iRVnn """^i® Subcommittee to act swiftly on H.R. 8618. There are currently 
1»,5UU annual requests for consultation in the 20 states now offering suoh ad^ 
vice. The demand exists, and we must act to provide tile service. 
It has been a pleasure joining you this morning. 

Mr. Steiger. Thank youyMr. Chairman. 

Obviously, the subject^ the Occupational Safety and Health Ac)? 
and particularly how^ deal with the question of consultation is 
one that you, Mr. Chairmatf, and the members of the subcommittee 
which you have the honor to; chair and on which I had the honor to 
serve for 8 years, is not a new subject and one that continues to be- 
unportant. 
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I think tho chnirinan'B bill. H.R. 8618. which I am plonsed to join 
m a^cosponnor. is nn oxccllont bill ami doscrvos to bo passed. I hopo 
it \vill 1)0 promptly apFovcd by tljo mibcommittep and dealt Math 
by tho full committee and that tho full House mil qtuokly^pasa it. 

In tho early part of my prepared statement, I talk about tho 
hiatdW that you aro more familiar with than most, as to how this 
thing Ucgan, where wo went, and ^y. 

I want thuB to talk directly to some of tho problems. I will road 
directly from tho statomont for tho reporter's benefit at this pomt. 

ILK. 8018 maintains and extends tho concept^ of what wo tned to 
<Io with enforcement and education. .... . ..i i « ' 

To amend section 21 is rational, and it is in keeping with the legis- 
lative developments of this program for tho jxist year. ^ 

The small employers in hazardous industries would receive prionty 



consideration. . *. i ^ e ♦! 

There in, however, in tho bill one sigmficant departure from tho 
earlier Daniels-Steiger hill regarding imminent dangers. The con- 
sultant would be required to bring tho matter to the attention of the 
regional director who would follow procedures of section 13 of tho 

^^In addition, if a condition is recognized which has a sub.stantial 
probabilitv of death, or if serious physical harm to employees could 
result, the emplover would bo required to abate such a condition. 

Ijocntinlate questions^ have been ruised about the dofmition of 
^'substantial probabilitv" and the abatement procedure. I hopo tho 
subcommittee will clarify both of these questions in^ tho report on 
the legislation. i ii 

You are familiar, Mr. Chairman, with regulations which tho 
Department of Labor issued under the $5 million consultation con- 
tract provision in tho relevant appropriations legislation. 

Tho National Association of Manufacturers, among others, has 
taken issue vnth this concept of substantial probabihty, I think, m 

error . 

Because I think tho Department correctly analyzed this gray area 
as one in which tho difference between imminent danger, for which 
there ia an unmediato abatement process, and a serious danger in 
which a substantial probability exists for death or physical harm, 
tho difference is one of timing only and to ignore tho problem ot a 
serious violation will give us this situation. 

Mr, Daniels. Will the gentleman yield? 

Mr. Steiger, Yes. ^ . , . t l u« i 

Mr Danieus. Tho National AssociaUon of Manufacturei-s had 
their representative hero yesterday, and testified and they modified 
their position on that point. . , , , mt , 

Mr: Steiger. Oh, I am dfelighted to know that. Thank you very 

^Twill have to take a look at their statement. I am a day behind, 
and I have not seen that, but I am glad tliey have. 

But I want to make sure the members of this subcommittee recog- 
nize that I think the Department in its regulations did attempt Very 
well to deal with that issue, because it reallyas a matter of substance. 

Mr Daniels. While on. that subject, I hWe a question for yoy: 
When a consultant visits a business establishment and discovers 
a serious danger, gives the businessman a reasonable tune for abate- 



mont and then discotors after that abatdmoht period that the situation 
i 



m Stbiobr. Well, if, Mr. Chairman, it is a situation in which 
tho consult«mt 8 viW, there is a aubstanUal probab fify^f ZaUi 
^r serious phyBicftl harm, I assume, under the way thrb Hs drafted 

?«n „K ♦ ' . " ^° abated, provide a specific period of time 

V^rift^hSr' or l^K f^°' P^P^.'^lly. or b/some Xer method! 

J(l iTo f ^""^ abatement had in fact taken place, 

toiwnfh^? P^*" r'.^ "ffo^t had been made by the employer 

i^Sd if th,n°mu' '\ to that the consSltSI 

E SfAntiS .flT cu-cumstimce, be ustified m caUing that to 
tno attention of the comphance officer 

Cha^nr°nf''n5'^ ^^"^^ ''^'^ '^'^^ ^^^u^-h I Understand the 

I .fT'"fr''° "S^""^' "P°° ^«hat happens if the emplovor 
S Ttl^: r'''^^"'?u ^' liowever^? think in thS sSa- 

S '^^^"""^ ojne that the consultant is justified, if there is a 
strike, if there 13 material not available, if any one of a numbe of 
thinp arises to hamper the employer who in gLd Lith trSTs to dea 
with the problem pomtod out to him by the consultant that the 

Does that respond to the question you askod? 
Mr. Daniels. Yes. Thank you. 

bnlaiwo^T^l^n^f V''" P°?''^ th'^t I ^^""•'J like to tiy to make, 

nn?nf Anderson raises it in his testimony to follow me, and I 
wll point to page 5 of my statement, if I may. 

wi?hnnf°qfi^f'„ I""' "^"'u ^° ^ duplication of effort in those States 
eSng fepatr ''^^^ "^^^^'"^ ' consdtation progmm under 
fh?i°? ^.^PP°,I"^ I^- 8681 will be enacted into law this year, I suggest 
iftorCTiorr^" 5 '^F P''"^^'^^ consultation progain 

ant^Srthf ^edlfyS^^^^^^ '^'"''"^ State'coSilt. 

diiSo?'"''''''''' ^^'^yh^""^ '"'^ds are all working in the same 

n„^„?^ I. proposed to ask the same questidn of the 

Smt '^PP"'^^ this morning as to 

what their plan is on that subject. 

iii£/irr°rS!]?l'°! ^ ^Y? ^^'^^^ P}''^' ^'^^ °f ^^hich has already 
indicated Utah, that it is not interested in on-site consultation. • 

une btate does not have a plan as indicated, but mtends to insti- 
oSt sStS p'iii*'"'^" have 34 other jurisdictions with- 

^Mr. StEigeb. Well, the point that John is making in his statement, 

h f T I completely, is that this provision by itself 

I don"t thTnk if is"" plan States to drop olit of the State plan. 

twnfi"n ii^S" '^n-''''''" ^ ^ith the transition be- 

tween the $5 million in the appropriations bj^l for consultation with 
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States and with thoir bill for 100 ptocent Federal funding for consult- 
ants in tlioso States. ' , 
- Botwoon what the Department can say and what this subcomimttoo, 
in its wisdom, can work out, I thmk we can find a method to handle 
both those States having State plans and the States without State 
plans, 80 that the tiansition is rational, 

Mr. Chairman, that is all I will take of your time. You have been 
exceedingly generous in giving mo a chance to com© back before this 

subcommittee. r«i tt i * 

I am delighted you meet^ at a civilized houh The Unemployment 
Compensation Committee meets every morning at 8 o'clock, and alter 
a while it gets to be"a bit difficult. , 

I thanl^ you, and commend you, and am most especially gratclul 
to you, Mr. Chairman, because you have been a man of great honor, a 
man of your word, and holding this subcommittee's hearings so 
prompvtly and the introduction of the bill so promptly, are yet other . 
reasons for the Members of the HoUse to continue to nave confidence 
in you as a chairman, and in you as a man of integrity for the work 
you have done through all of this whole controversy. 

Mr. Daniels. Thank you. You are very kind in your flattering 
remarks, and I appreciate it very much. 

Bill, I have one other question of you: We have before us one bill 
which would place the consultation in the Small Business Administra- 
tion, , , ^ 

I would like to say to.vou that I have spoken to the representatives 
of the Small Business Administration as to whether or not they would 
be interested in handling this particular problem and they expressed 
no interest and gave me no encouragement. . 

Uftder those circumstances, where would you think the consultation 
should be encouraged? ....... i . 

Would we still give it to the Small Business Administration or let 
it be with the Department of Labor, which is in charge of enforcement? 

Mr. Steiger. Mr. Chairman, at no point can^I justify lodging the 
responsibility for consultation in the Small Business Administration. 
It 1^ not equipped for it. It is not prepared for it. It does not want it. 

You are absolutely right. It yet further complicates the responsi- 
bihty for administration and implementation of the Occupational 
Safety and Health Act of 1970. We have always had a problem with 
which I know you are aware, and the members of th€ subcomnuttee 
are aware, of the potential human factor of the consultant who savs, 
'This is what needs to be done," and a compltance officer who doesn t 
agree with it and says something else ought to be done. -l 

As fat as I am concerned, that human problem is one we are all going 
to have to recognize and'it is something that can happen. 

But I believe very strongly that the responsibility for the act belongs 
in the Labor Department. So long as we can insure that th^ consultant 
and the comphance officer go through exactly the same kind of train- 
ing, get exactly the same kind of information, deal exactly with the 
same kinds of standards, we have a far greater chance of minimizing 
that human problem and all that would follow from it in terms of the 
'perception of the employer. ^ . . . . , . i 

So I don't want it in the SBA, and I don't think it is the right place 
for it. The direction your bill takes is exactly the correct direction. 
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. » Mr, DANiEts. May 1? follow up that, question with this , one: If 
wo lodgo junsdiction with the Dopartmonfe of Labor, is ft your opinion 
«mt enforcomont as well as consultation should bo undor one um- 
brella, so that the procedures you have outlined for uniformity in 
framing, knowledge, and so forth, can be carried out to the most 
eJuective degree? ^ 

Mr. Steiger. I don't Jmow that it is necessary to have thom per 
^oTTA I ^ fclio Assistant Secretarv for 

UbWA IS the smgle head, t^e answer is^es. I do beheve they ought to 
bo separate, that wo do nob want the'oniployer to feel that because 
tUey come from the Labor Department, there is somehow 'a plot under 
. way wliereby a visit by a compliance officer or inspector is sure to 

follow/ a consultation. 

That is a part of your bill, it is a/art of what I know the Depart- 
ment will undertake, which is sepa^ion in terms of the people who 
carrv out the consultation function and the enforcement function 

Mr. Daniels. Wdl, one of our colleagues, Mr. McCoUister, testi- 
fied yesterday and: Be disagrees wtth that view. He is of the opmion 
It would be more economical and Aore effective to have the enforce- 
ment ofhcer also act as a consultant. 

I happen to share your view. * * 

I would appreciate it if you would speak to your colleague and see 
it wo can have some unanimity of opinion on this point. I personally 
believe, as you do, that they ought to be separate. Whatever the 
consultant discovers in the nature of violation should not be held 

%against the employer and no punitive action should be taken against 
him and there should not be comparing of notes betweerf the con- 
sultant and the enforcement officer. 

Mr Steiger. Well, I can sympathize with the aim of our colleague 
from iNebraska. I assume that, by and lai^o, his view comes from this 
. problem of potential differences between the compliance officers and 
consultants in terms of Becommendatiohs. 

. -^^y judgment on that, Mr.. Chairman, is that in spite of what a 
s^n^ie individual might be able to do, an effort to combine consultation 
and compliance in the fdrm of a single person would be self-defeating 
It would work to the disadvantage of the enforcement function of the 
act and It would, I am^ afraid; blur the distinct roles that are tt> be 
played by the consultants and compliance officers, f 

I don't think we are bettei: off bWing them. I think we are far 
more ahead in mamtaining the separation between the consultant 
and his advice and his whole function as contrasted to the function of 
an enfprcement officer. 

I will be happy to talk to John McCollister and at least see if we 
^*^y convince him separation is the better way. 

Mr. Daniels. One further question: 

The Findley bill confines consultation to employers of 25 or less 
employers; whereas, the bill you and I cosponsored extends it to 
business generally, lai^e and small. . 

Which do you support most strongly? 

Mr. Steiger. As a cosponsor, Mr. Chau-man, of your bill, I believe 
it ought to be superior without regard to numbers. ;> 

^8 you know, the bill you and I put in was Ihnited to 25 and under. 

i think I had one in originally at 50, and then you and I cosponsored 
one at 25, and we did so beca,use we were trying at the time to pull 
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togothor tho AFL-010, autT^Georgo Taylor and Jack Shes^han, who« 
had strong views on consultation and basically didn't like it, and also- 
with tiie Uhambor of Commorco and National Associatdoa of Man<^ 
ufaoturors and the admiiiistration. 

I never felt thtyt a number, whether, in the Findloy approach of 
cutting off enforcement .or in tlie Findley approach on consultation, 
is tlie right approach to achiovinjj job safety. 

The complexity of standards is just asdifBcultfor somebody who has. 
20 or f 20 employees as it is for somebody who has 24 employees,, 
so I think the Daniels bill is the correct solution^to that problem. 

Mr. Daniels. Thank you, Bill. 

I recognize my colleague from Connecticut, Mr. Sarasin. Any 
questions? ^ 

^ Mr. SxuASiN. Thank you, MrrChairifian. I have really no questions 
of Mr. Steiger, and, given his Expertise in this area, I think I would 
be restrained from asking any questions. ♦ * 

I did not hear his testimony, but I did have the opportunity to^ 
/qiuckly road through it. . 

I would suggest, oased on Mc Steiger's immense success in the past^ 
in this area, wo just do whatever he asks us to do and go home. 

Thank you. Mr. Chairman. . 

Mr. Steiger. I thank my colleague froYn Connedticut. 
^ Mr. Daniels. That is indeed a fine complittxent. 
^ Thank you, Bill, for your testimony. 

'^''Mr. STEjfiEa^Thank you, Mr. Chairman, and members of the- 
cc 

Mr. Daniels. Our next witness is a distinguished Member of 
/Congress, the Honorable John B. Anderson, a Representative from 
the State of Illinois, and I welcome you bacK to testify on this legis- 
lation. ' 

Mr. Anderson. Thank you very nuich, 

[The pfopared statement of Hon. John B, Anderson follows:] 

Statement of Hon. John B. Andkuson, a Uepresentativb in CONOREsa 
From hk Statk or Ilunois 

Mr. Chairmrn and jncmbcrR of the RUhoommittee, I ftm agnin grateful for the 
opportunity to appear before this great subeommittee to testify on the Occupa- 
tional Safety ana Heaith Act of 1970. I was privileged to testify before you cn 
this sumo subject in September of 1972, and I want to commend yoU on the careful 
and ongoing oversight you have exorcised ever OSHA since its inception. I think 
now that we've had over four years of experience under OSHA and the benefit- 
of your oversight hearings, it*s only reasonable and proper to proceed wit^i what- 
ever corrective or improving legislation may be necessary^ 

I therefore want to xjoramend you, Mr. Chairman, and your bipartisan co- 
sponsors^ for introducing H.R. 8618 to provide for on-site consultation .in those 
States^ whieh do not have approved State plana. I think I am safe in saying that 
thin has been the major complaint about OSHA since its enactment— the ideft 
that an employer cannot solicit on-site advice from OSHA without the simulta- 
i^eousjrisk of being cited for a violation and being assessed a penalty. This com- 
plaint is certainly Reflected in moat of the OSITA-related mail I have received 
from busine^^smen as well as in my personal discussions with them in my district. 
Prior to my last appearance before this subcommittee, I conducted an OSHA 
mail Survey of businessmen in my 16th Congressional District of Illinois, and 
agairf, the lack of on-site consultation w*a3 the most frequently mentioned com- 
plaint. As one businessman wrote: 

"We can (only) coll the Regional OfHce and talk to a technical advisor as I 
have done. Results are very poor and most Confusing. I ffsked seven pointed ques- 
tions with fuU explanation of conditions. I received two straight answers and fivet 
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sm^V^ou Si^fi/" '-P°<=t<^«' may not and 

Another oxecutivo wrote: "In many cfisi-s, those standiirds renuins oomniinlo« 

wfcH"!«''^\^7^'°^'/'^ months just to read all the reguiaUom "mdC4 then 

thi^'' ^'"ii'/T"*.' Jj^^u^'^" 'i"^ nppreefate the fact that.OSIIA is premised on. 
nohi«v?'^P*i*'"'»* *''''^?' of flr8t4n8tftnco citations is the host, in/iZncc^or' 

recognize that OSfiA wilfonly bo as effective as it ia iindoretood by thos^rMDon 
siblo for implementing the standards in the worliplaeo. If impiemontatKs vfewed 
' ^^Hnn^""!? Impossible, with no resort to oompe^ei"t on°s"te con^^^^^ 
tation and assistance without the risk of penally, then the prevaUine atti^nHn in 

PTt*""^ \°J eonsultation visits. I think thi. is a long overduoSm 
loi?n't'!^^o"mplia7e'' '* thfachic^menro" 

„hm,f''?hn*"'''"?fl'"^ statement, l w;unt to raise juat a few . points and questions 
about the specific provisions of II. R. 8618 for your cousidoruUon First I «m 
wondering how this new on-site consultation program will dovetaU witrthe ni^ 
HPW^'^'* 'ho Sleiger nmendmenr o tK"c«l 1975 LaS^I 

HEW Appropriations Act (for which funding has-been continued iiVhP iQ^^^ 
l*et just passed by the House). As I understand the Steiger pSam?the Secre 
tary may now contract with State agencio.s to provide on-site consnltaJfnn in tK„ 
States without approved plans, on'a 50-50 matehing"ba j L^he ame°as 
^in« f'"""- understanding hat .some 15 non-C an 

S im^ If"^^ .signetf on under this program. WouTd H.R. 8(518, which pro" 
thrnf.i «7o?^*"^""' f""dingforon-sito consultation through OS HA, rather than 
n^rnn^^^-'^^l ' ^uperscde the Stciger program completely or run eon- 

currently m the case of those States which have already signed on? 
»iHnr'^= ^' 1? * ^f-"^''^ "S^i^^c! ^ ^""''1 "''eo the subconiniittoo to at least con- 
an ^lo" Fnin'r';!l%Hn?„'° ^'^^^ " ?f 'he current Steiger plan on s„y 

iZ^n? ^^d'=F'?l-Stato matching program, while at the same time providing an 
vhih S„ Tn"^""^ f?'"?"'" consultation programs in thosi st^t^ 

},!^^J'inrJt^^^°'""^ P^""?- My '=?n'="n here is that in providing full Federd- 
fnr Qf J'^'f purpo.ses in non-plan States, we are creating one more ncentWo 
for plan States to drop their plans fn favor of Federal preemption It"s m\" nnHor 

Uf tnose 22. 20 have opted for on-site consultation funding. 
♦ Kn o I nBTce with the provision in subsection (d)(2) which reauires 

l^n^'?""^ *° 5"''? "^PP'oprtnte action under section 13 (judicial relie^f)^ran 
employer does not take corrective action on an imminent danger disclosed din-inc 
a consultative visit, I question whether the consultants should also be reaS 
roJp?f«H f'=?°"d-degreo or "substantial probability" violations which not 
corrected hi a reasonable tune. I appreciate the fact that these stiU a^rvprv 
TtlT. K n f """A^V.*- ^ ^"""^f " ^^" '"'Sht not be defeating tie^riS pur^^^^^^^ 
cLsnhwl^ inhibiting employers from requesting consultation visits sincC the 
consultants would also be viewed as informers for the enforcement officers It 
seems to me that an alternative means of dealing with .serious vioTatjonfdSsod 
dixrmg a consultative visit would Ije to mete out doubly .stiff penXes on a snh 
hT'° »«Peotion visit for any noted violation in the consStS report Iwch 
nnf If an employer knew that he would be so dealt^withThe 

trfLn , •°rT *;K-Tl"K'°" ^"'^ been called to his attention during a coasul- 

trition visit I think there would bo no problem with comjihance. It seiih.s to me 
that while H.R. 8618 in subsection (d)(5) carefully pressribes a separation of ho 
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consultation and inspection functions, it perhaps too closely links the two in sub- 
section (d)(2), and this In turn may be counterproductive to a successful consulta- 

*^Tn^coi^hSlon, Mr. Chairman, I again .commend you and jrour colleagues on • 
taking this Important, constructive and urgently needed initiative to provide 
on-site consultation on a priority basis for small -businessmen. If my readmg of 
my district's businessmen is at all reflective of the mood of the national business 
community and I think it is, then this is one of the n\Dst positive reforms in 
OSHA wo can take in both eliminating much of the confusion and anger which 
'exist and at the same time achieving ihore effective and comprehensive voluntiyy 
compliance. I hope my specific questions and suggestions will be of some benefit 
to you in your deliberations; but in any event, I hope you can soon report this 
•or a similar bill so that the House cdn take action in this vital area. Thank you. 

STATEMEN^T OF HON. JOHN B. ANDEESON, A EEPRESENTATIVE 
IN CONGEESS PROM THE STATE OP ILIINOIS 

Mr. Andersoi^. Mr. Chairman and members of the committee, I 
am certainly grateful for the opportunity you have given mo to appear 
acrain before thi^^ distinguisl^ed committee to testify on the Occupa- 
tional Safety and Health Act of 1970, and as you just indicated, this 
is not niy initial appearance before the committee. We were here on 
. the same :iubject in September of 1972. . 

Lot me ho^in by commending you, Mr. Chairman, and your sub- 
rommittee> for the very careful and ongoing oversight you have 
exercised over OSIIA since its inception. I think now that we've had 
over 4 years oS experience under OSIIA and the benefit of your over- 
sight healings, it is only reasonable and proper to proceed with what- 
ever corrective or improving^egislation may be necessary. 

I therefore want to comihend you, Mr. Chairman, and your bi- 
partisan cosponsors, for introducing H.'R. 8618 to provide for on-site 
consultation in those States which do not have approved State plans. 
I think I am safe in saying that this has been the major complaint 
about OSHA since its enactment — the idea that an employer cannot 
soHcit on-site advice from OSHA without the simultaneous risk of 
being cited for a violation and being assessed a penalty. This coniplaint 
has certainly been reflected in most of the OSHA-related mail 1 have 
received from 'businessmen as well as in my personal discussions with 
them in my district. Prior to my last appearance before this sub- 
committee, I conducted OSHA mail siirvey of businessmen m my 
16th Congressional District of Illinois, and again, the lack of on-site 
consultation was the most freqttotly mentioned complaint. As one 
businessman wrote : < 

We can (only) recall the regional office and talk to a technical adviser as. I have 
done. Results are very poor and most confusing.' 1 aaked seven pointed questions 
with full explanation of conditions. I received two straight aa^iWers and five 
answers that "this office believes you can do this, but an inspector may not and 
still give you citations;" 

Another executive wrote to me, "In many cases^ these standards 
require companies to interpret requirements, causing many unneeded 
cash outlays because of errors committed in good faith.'' Mr. Chair- 
man, this problem is a particular hardiffi^for the small busmessman 
who cannot aflord to tave a full-tmi^ technical adviser or safety 
engineer. We are all by now familiar with the naounds of regulations 
which have been issued by OSHA and I think it's i^asonable to 
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wroect Wono,. least-of aU a smaU businessman, to be fuUy famUiar 
KnAS"! '^S"!''^'??^ yWcli be must labor. He woufd h^?o 
Snnfl/^ T!"^ "^"^^i? Pl"s a^few sleepless night^) for several 
r^3V"'V''i^''-^ alTthe.regulations; and even tfen he°d need a 
lEtlrtems^"^ translat^many of the regulations i^forder' 

r^rJli I recognize and app^ebiate the fact that OSHA is 

prem|sed on the concept that the threat of first-instance citations^he 
bnf '^'^f^S volmitajfy compliance i^ t£ &st ^ Lee 

fffif ""."'^ ""^^^ recognize that OSHA will oX Fe ^ 

effept ve as It is understood by those responsible forimSSentinI 
Jonf.^S?''^'^'."'.-^' workplace. If implementation r^Wedal 
confujmg, frustratmg or mipossible, witl no rfesort to comSeS 
on-sitB consultation and assistance without the risk of penaZ then 
the pWaUing attitude in many instances may weU be^ 'my eveS 

3^' ,9b"'i™ian, I commend you on your initiative in trvino to 
sbtifee aYdehcate balance between tL need for reTaSnrfiStSanJe 
f h rfe'ffP''''"'' T''' F-^^^ing for consulSorS 
it wm S^«r ^ '^'^^ I submit that 

It wiU fu^er enhance the achievement of voluntary compliance 
In concli^W my statement, I want to raise just a W pSs and 
^rratZ ^P^^ifi^.P^o^s of H.e! 8618 for ^om con- 

nrorarn w;n^' l T^-^u'^^u™^ '^^^ "^^-^ite consultation 

program wUl d^etail -with the program ust begun this May under 

Act?for wh!J^f\r''V° ^''"^ ^.9^5 Labor-HEW AppropriSm 
bv the tS^ tif^ been continued in the 1976 Act just passed 
by the House). As\I understand the Ste ger program the Secretnrv 

"'tlosTsraL'r^-thT^?''^'^ "^rr P' o-^cle'onTite tnsulJS 
in tnose btates withdutWroved .plans, on a 50-50 matching basis— 
the same applies (o ^ates wit£ approved plans. It L my unL- 
standmg that some 1^ nonplan States have afi-eady signed 6n under 
this progi-am. Would b.E. 8618, which provides 100 pScent Feceral 
fundmg for on-site conTultation tlirough OSHA, lilw E through 
State agencies, supersede the Steiger prograi completely or ?S 
concurrently in the cas{of those States w^icE have already sfgned S 
least'^n^^Z S ^^^l'^^^? K'ter, I would urge the subconLS to at 
least consider As an alterative to H.E. 8618 a revision of the current 
bte ger plan, on say. an 50-20 Federal-State matching prolan?, whUe 
at tRe same time pi-ovicing an identical matching fo^ulffo^oiTsite 
consultation programs ia. those States which hive ^Zved plam 
My concern here IS thai, in providing full Federal fun& for these 

^r„nPTf "'.^T^'^'^.u^^^^' «^«'^ting one more iSve fo? 

plan States to drop theu' plans in favor of federal preemption It is 
my understandmg that o^ify 22 States now have approved pCs dbwS 
fundin'g!"'^^ 2° have opted fofLsil consuitS 

Did you wish me to yiold at this point? 
fr^l rJ'r^''\ The question you raised here is a question I am 
In?^?. fV^""^ ^- the Secretary's representative when they appS^ 
arisLg ^ P^obC 
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Not only that, aupther queistion corner to my mind, too, under HE3W 
labor appropriations th?it we; approyed not only for la^t yeax bitt also 
for fiscal ,1976, we appropriated $5 million, The bill under consideror 
tion only authorized appropriation of $2 million, so we have $5 
mHlion and $3 million, and which funds wUl the Department use; or 
do they intend to use both funds, which I think la a good question to 
pu t to them today, and it is something we must resolve before reporting . 
on thiB legislation. 

Mr. Anderson. Well, it was presumptuous of me to perhaps, by 
mentioning this, assume that the. chairman had not already thought of 
the same qaestion,^but I am pleased to know you are gohag to consider, 
that issue m subsequent testunony before your subcommittee. j 

Third, while I agree with the provision^in subsection (d)(2) which 
requires the Secretary to take appropriate action under section 13 
(judicial relief) if an employer does not take corrective action on an 
imminent danger disclosed dui-ing a consultative' visit, I question 
•whether the consultants should also, be required to report second- 
degree or '^su^bstantial probability" violations w^ich are not coi^;ected 
in a reasonable time. I Appreciate the fact that these still are very 
serious violations, but I wonder if we might not be defeating the 
original purposes of this bill by inhibiting employers from requesting 
consultation visits since the consultants would also be viewed as 
informer^ for the enforcement officers. It seems to me lhat an 
alternative means of dealing with serious violations disclosed during a 
consultative visit .would be to mete -out doubly stiff penalties on a 
subsequent inspection j?^isit for any noted violation in the consultation 
report jpfhich hlad not bleen corrected. If an employer knew that he 
would be so dealt with if he did not corrtect a violation which had 
been called to his. attention during a consultation visit, I think there 
would be no problem with compliance. It seems to me that while 
H.R. 8618 in subsection (d)(5) carefully prescribes a separation of 
the (ponsultation and ^inspection functiG;QS, it perhaps too closely 
links^ the two in^subsection (d)(2), and this in turnmaiy be counter- 
productive to a successful consultation'program. 

' In conclusion, Mr. Chairman,. I again commend"^ you and your ^ 
colleagues on taking this important, constructive, and urgently needed, 
itutiative to provide on-sitp consultation op a priority basis for small 
~ businessmen. If my reading of district's businessmen is at all re- 
flective of the mood of the national business community — and I 
think it is — then this is one "of the most positive reforms in OSHA we 
ccin take-in both eliminating much of the confusion and -^ansef whicb 
exists and at the s:ame time ^achieving more effective and compre- 
hensive voluntary compliance. I hope my specific .questions and 
suggestions will be of some benefit to you in your deliberations; but 
in any event, I hope you can soon report this or a similar bill so that 
the House can take action in this vital area^hank you. 

Mr. Daniels. John, on behalf of the committee and myself, 
personally, I want to compliment you for a very well thought out and . 
constructive statement. ^ ^ 

I am not going to ^ask any questions. However, I recognize my 
distinguished colleague from Connecticut, Mr. Sarasin.. 

Any Questions? 

Mr. Sarasin. Thank you, Mr. Chairman. 
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TnnVnf^^?^''t— '3"^^^'°^ except I wish to compliment the ^entlp 

1°^^ not happen, because,, as'the gentleman points out m> 
I agfun appreciate the gentleman's comments 

Mr. Anderson. Thank you 
lohortppcess.] 

o!!; S£f'''^f '^^^ Subcommittee ^vm come to order. 
for%51!^'trrS:prrL'ent^ ^^^"^^ ^ssist^t 

oppoZ^Jty* KpSSa^fe'^PnT'l^ members of the Committee for the 

nif edScation assistant to emp oyers ° *° P™^'^' 

lJ^ou?&rCt°Iriii%^^^^ of this bUl. 

enforcement, or even as the Zst pKvT ^il °f "''^Y-^^ " substitute for 
to comply. In many instant? thp FoS*'!^ ^^^"f ass'.stmg employers seeking 
effectively throuKS^eSnars Ind ed ^^''V"^ 

with indMtry an! trade LsS^on. ^ior nrt ?' cooperative programs « 

or by informationa™tLials SSsed to t^^^^^^^^^^ ^ professional groups, 

of emploverq Thiq hill ;t, P- ''^e specific needs of mdividual ktouds , 

cLduKa-bllaLed Uo™ ttn'sTtP^^^^^w^^^^ 'K^'^l' ^""1^ facilita?e°?g| 
sultation for both employers and employees ^ ' 9^ education and con- 
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Section 0 ©f the Act has been interpreted to mandate that the authorized repre- 
' sentative of the Secretary, after inspecting worksites and observing any viola- 
' tions, must isstfe appropriate citations. An on-site consultation program not 
.estabb'shed by legislation could have diverted essential enforcement resoiu-ces. 

Although Departmental employees have been required to cite employers for 
violations observed in the workplace, ^his requirement has not been construed to 
apply to State operations or State employees making consultative visits. In the 
case of the 22 States or jiuisdictions which have DOL approved State occupational 
safety and health plans, with 50 percQ^t Federal funding, 20 provide on-site con- 
sultation. As of last April. 145 State consultants were providing consultations; at • 
a rate of approximatdy l8,500 consultations per year. In addition, OSHA was 
authorized by its 1975 appropriation to allocate up to $5 million to States without 
plans to furnish workplace services to employers under the contracting authgrity 
' of section 7(c) (1) of the Act. These services are also funded at the 50 percent level. 
" Fifteen States employing 208 consultants have signed agreements with OSHA to. 
provide on-site consultation services to small businesses. There remain, however, 
some 20 States and jurisdictions which do not themselves offer consultation. 

Any legislation to provide OSHA with the authority to perform on-site con- 
sultation should contain the followine essential elements: 

(1) There should be a separation between inspection personnel and consulta- 
tion personnel. And it would be our intention, if this bill is enacted, .^^hat there 
would be no reduction in onr compliance effort. ^ noTSA 

(2) While consultation visits should not trigger enforcement actions by OSHA, 
provision should be made to guarantee corrective action where the visit discloses 
hazards posing an immediate danger to employees or where there is a substantial 
probability of death or serious harm tfo employees. * 

(3) The consultation program should give priority to small businessQg and 
relatively more hazardous workplaces. * j 

(4) The consultation program should be only one element of a broad program 
of educational assistance to employers and employees, 

H.R. 8618 contains provisions which take into account all of these elements. 
Shouldthe bill be enacted, we would emphaisi^e a balanced program of* consultation 
and education. It is envisioned thatHhis program would assist employers and 
employees in hazard recognition and in the understanding of OSHA standards^ 
rather than providing detailecC engineering and economic advice. 

Thank you, Mr. Chairman. ' 

STATEMENT OP MARSHALL MILLER, DEPUTY ASSISTANT' . 
SECRETARY POR OSHA, U.S. DEPARTMENT OP LABORS 

Mr. Miller. Thank you. Mr. Chairman, and members of the com- 
mittee for allowing us to present the views of the Department of 

Labor. ^ - a • o v • 

I would like**to introduce on my rigbt, Ben Mintz, Associate boiici- 
tor of Labor for OSHA, and on my left, immediate left, is Dick Wilson, 
who is.JJeputy Associate Assistant Secretary for State plans and 
regional programs, and on the far left is Ray'Randlett, Legislative 
Liaison OflScfir for OSHA. i 

The Department of Labor is in general agreement with the purpose 
OB this bill. It is our belief that on-site consultation should »bt be 
viewed as a substitute for enforcement, or even as the most effective 
means for assisting employers seeking to comply. In many instances, 
" the Federal assistance desired can be offered moBe effectively through 
groxr^f seminars and education, through, cooperative piogijams with 
mdustry and trade associations, labor organizations, and professional 
groups, or by informational materials addressed to tlrtrspecific needs of 
individual groups of employers". This bill, in amending section 21 of 
th?act, would facilitate the conduct of a well-balanced program of 
on-site as well as off-site education and consultation l|or both employers 
and employees. 
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x.^/?" know, for legal and poUoy reasons, we have not allowed 
Ut>UA mspeetors to visit wofkplaces solely to give on-site cbnsultiElion. 
boction 9 of the act has been interpreted to mandate that the author- 
ized representative of the Secretary, after inspecting worlisitcs and 
obsorying any violations, must issue appropriate citations. An-on-site 
consultation program i»t established^ by legislation could, havo 
diverted «ssential enf<jrcemen(i-esources. 

Although doBartmental employees liave beei^ required to 'cite em- 
ployers for violXtions observed in the workplace, this requirement has 
not been cons/rued to apply to State operations or State employees 
making consuftative vtsits. In the case of the 22 States or jurisdictions 
nlnn. °^''?PtJ."°T°^ ,f ^'^^P- ^^cupational safety and health 

ST^I'i A^^ f 2H provide on-site consultation. 

AS o last Apnl, 14>5 Stftit consultants were providmg coJisultations at 
OSHA consultations per year. In addition, 

ObllA was aiLthonzed- bylts 1975 appropriation to allocate up to 
$0 tmllion t((, States without plins to furnisli workplace services to 
eniployoi-s under the contracting authority of section 7(c).(l) of the 
act Ihesfe services are also fiinded at the 50-percent level. Fifteen 
/ ftates employing.208 consultants have signed agreements with OSHA 
to provide on-site consultation services to small businesses There 
roiham, however, some 20 States and jurisdictiflns which do not them- 
selves otter consultation. 

Any legislation- to provide OSHA with the authority to perform 

contain tlfe following essential elements: 
. /"pre should be a separation between inspection personnel and 
- consultation personnel. And it would be our intention, if this bill is 

t.liat there would be no reduction in our Qompliance effort. 
K Vyiule consultation visitsshould not trigger enforcement actions 
by UbHA, provision should be made to guarantee corrac'ti've action 
W'hcre tlie_ visit discloses hazards posing an immediate danger to em- 
ployees or where there is a substantial probabihty of death or serious 
• harm to employees. ou^.iwuiD 

(3) The consullation program should give priority to small busi- 
nesses and relatively mor? haztirdous workplaces. 

(4) The coiisultation program should be only one element of a 
broad program of educational assistance to employers and employees. 

U.K. SblS contains provisions wliich take mto account all of these 
elements. Should the bill be enacted, we would emphasize a bWan6ed 
/ program of co^nsultation and education. It is envisioned that this pro- 
gram wduld assist eniployers.and employees in" hazard recognition- 
and. in tiie^undeistanding of OSHA standards, rather than providinc 
detailed engineenng and economic advice. 

Thank you, Mr. Chairman. - 

Mr. Daniels. Thank you, Mr. Miller. 

, I note by the clock that we ha.ve a vote on the House floor, so this 
is one of the problems iH trymg to conduct committee meetmgs at 
Hhe same time the Hpuse is m session; so if we depart for a few 
moments, I hope you understand it is not due to any action on tfie ' 
part of this committee. • j i,u.o 

Mr. Miller. Yes, Mr. Chairman, thank you. 
Mr. DANiELs.;Howeva|-, we can continue. until the first bell rmgs, 
and 1 have a series of^questions which I woUJd Uke to put to you and" 
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i;ascortain your '^dows as well as the «yioW3 of the Dopartmont on this 
subject matter. 

lioes tho Dopartmotxt of Labor want this program and do they 
■endorse this legislation? 

Mr. Miller. Yes, wo do endorse this legislation. Wo think wq 
could effectively handle this program.. We would defer, however, 
to your judgment on tho best way to structure it. We imdorstand 
you will consider several alternatives. . ^ • ^ ^ 

Mr. Dakpls. How would the Dej)artment of Labor view training 
•of SB A persoimel to administer on-fjite consultation? 

Mr. Miller. We would be \villing to* train or help in anvway we 
coulcl on this, if, in fact, SBA or any other agency were willing and 
in* a position to take tliis program on. 

Mr. Randlbtt. However, Mr., Chairman, I think there has been 
an indication that SBA would be lm^villing to accept this program. 
There is also the problem which we have to point out that Mr. Steiger 
raised. I am referring to the problem of separate agencida. Informa- 
tion that would be in our possession might not be as readily passed ou 
to employees of the SBA. 

Mr, Daniels. Well, 1 share Mr. Steiger's view, and I endorse 
placing the responsibility in one department. 

Of course, it would be in separate agencies, though. 

Mr. Miller. Mr. Chairman, we doji't feel it is our place to speok 
definitively for SBA in this matter. WlUtt we are planning, and this 
may be of help to you, is an attempt to build up an integraied com- 
pliance, education, oonsultative Tramework,. so that all of these 
factors can be workijig together. It would facilitate the development 
of this strategy if all elements of the arrangement were within OSHA, 
but we are not trying to speak, again, for SBA. 

Mr. GaVdos. Will vou yield? 

Mr. Daniels. 1 will yield. v , 

Mr. Gaydos. You say it .would be a factor in progressive develop- 
ment in combining the two. 

Would you explain it a little further? * 
Mr. Miller. A .compliance program can clearly be *an incentive 
for employers to want the additional assistance ^bat education 
and consultation can iHWvide. ^\ 

• All of these elements should work together and I thmk up i^til 
now they^ have not been viewed as an unified package. 
We are hopingto be able to construct such a program. 
Mi% 6aydos. How would your unification encourage employers to 
Utilize a service or not utilize some service? 

^ Give us somd^ practical examples, so I can understand it with you. 
Mr. Miller. All rightA 

Basically, we have been talking about consultation but section 6 
of the bill also makes provision for education. 

There are many instances, for example, where it would be more, 
« effective to be able to concentrMe on ^oups of employers 'both in a 
geographical area and within a given inciustry for the purpose of 
talkmg *to , them about hazard identification and about problems 
common to all of their industry. Such, an arrangement is better than 
going to individual plantsites and pointing out those same problems 
in every single site. > ^ 
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Mr. Gaydos! Are you familiar with Liberty Mutual Inaurflnon 

?Aa"aS?° """^'^'^ consuitatiJur smyrs 

n V:^''^ about eo.OOO inspccUona a year, 
Mr. Gaydos. Do you know about their mspectora, how auccosaful 
thoy were and whether or not people utilized tWir sei^iw)? '"''"'^^"^ 
into free ontorpnao system, the new federalism wo ore taHdng about 
wbch I am sure vou wore pledged to support, the no w federf l£m ia 
you want to lot the States do wlilH they can. loutrausm la, 

I am asking you, and' -wo \vill have to leave aeoin to vote an,\ T 
ml come baci to give you a fair chance; take aTJk at U?o LiWtv 
Mutual Insurance oxporionco; and if you have statistics I wUlS 
some questions Thoy have been doing this since thraot mssS^ 
providmg specifically a no-chai^e constltativo ser^crand I aiSSg 
wa^rgo^^o^ t'tfr"'^ °' '''' ' ChahTarw? 

^vi^^et^^"Mo^^^^^^^ ^ 
[Short recess.) 

fj"*" ?T^fr°^l- "^^^ subcommittee wiU come to order 
Mr' iir i' many requests for con&ultation do you expect? 
ba,S?g^rslal'l;r''^ ^^"^^"^^ P-^^^^- be^b? 

of Tr^t fTo^nSdXrtM ^cMot t^i 

there wore about 500 or 600 backlog on that. ana 
rn„ir^*it?^° fj"" " °f consultations, but wo cannot 

wiilte ^'"^"'^ implemented what the true extent 

Mr. Gatdos* Will you yield? 

Mr. Daniels. Yes. 

of ufJSJ°lV'„r" w'^' P'''''^"^''. I presume, after onhctmont 

r.r¥^Z you cope with. Say, a request of 5, 10, or 50 times the 

present numbes? How would you cope ^Vith that? 

rnsullL°^Zo,?rcder""" ^™»°''' 
For oxamplo It wo CadJSprd and QenuriJetotore which, aikoil us 

I thmk we would Tike to have a study which has a breakdown bv 

favf S?X°cr Y^' - cXro^ayJ 

sitJSinn YnTj; small .busines.sm an ^vith a dangerous 

^tuataon and he asks you for on-site consultation, and you don't 
have him m your breakdown, and you cannot get to liim, and he then 

£n^^ In^"^'' ^^V^y What (bout him? irhe 

denied equal access to consultation? ' ^ - 
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Mr. MuxBn. The needs of tlio araall businosaman ore axprossly 

Provided for in the bill ; so b the particularly hazardous workplace, 
'herefore, our study would also reflect those express priorities; yes. 
Mr. Gaydo8. I will ask you a practical question: How fast do you 
thhik, given enactment of thb bill, how fast do you tliiok you can 
bone up and ^ot properly qualified people because you have not at 
tlm time fully filled your complement of inspectors for on-site inspec- 
tion, not alone consultation; so how long would it take you to bone 
up and get into business, tool up, get enough liired and trained and 
all of tlu^ other ramincations, and got on with the business of providing 
consultative services in all areas you so properly categorized" you 
would have available for the service? 

Mr. MiLtGU. I would think it would take several montlis because 
of (Mvil Service considerations. 
Mr. Gaydos. Several months. 
OK, we will come back to that. 
Thank you, Mr. Chairman. 

Mr. Da.nikuh. What is the future of the pres(»tJt cpusultation pro- 
gram in view of the fact we have one plan under 18(b) and another 
under 7(e)(1), and will these programs bo merged, and what will 
happen with the Slate personnel? ^\ 

Mr. .MiLLBii. No; I don't think it is plaunecP^i) mer^e them right 
now. In fact, they presently offer ah advantage. 'Fliey give us several 
different programs which wo could exapiino for the purpose of learn- 
ing, or trying to learn, th6 answer to tl^o type of questions Congrass- 
man Gaydos i^^ asking us right now. 

Wo would like to watch tl^eir experience. Time may take its toll. 
Programs will change, but right now, we would not coatemplato 
changes. 

Mr. Danibls. We have 16 States that have consultation on a GO- 
SO basis, which would utilize State personnel, and then under 18(b), 
wo have 20 States that are operating under that plas>i also on a 60-50 
funding basis,^likowiso using State personnel. 

Ilowjpver, under the bill under considemtion^/which I have intro- 
duced, it provides for 100-porcent ^Federal funding for consultation. 

Now, <vill wo have throe different plans operating here? 

Mr. MiLLEn. I would expect that some of the States could be 
attracted by the extra level of funditig while other States might say, 
"We don't care; wo still want our o\vn program." 

I think that is a decision that would best be left fo the States, and 
we would leave that to yoit and to the States. 

Mr. Dakiels. What do you anticipate Nvill bo the results of funding 
then three separate plans \nth regard to those 20 States wliich aro 
now operating under section 18(b) r 

.Mr. Miller. It is hard to predict. I think some of them possibly 
would drop out. I will defer to Dick Wilson to answer this technical 
question. 

Mr. Wilson. I tliink it is difficult to predict right now. Congress- 
man. If we consider the States under the State plans that nave opted 
for a total program which encompasses enforcement as well as con- 
sultation, it is difficult at tliis time to predict \Vhat the effect of thia 
bill would bc'on those plans. 
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I can't go bovond that at this point bocauso we don't kfiOw. Some 
might opt for lotting the Fodoral Govornmont run the program in 
their Stato. ^ 

I want to make i]m point, however, that under your bill we are 
tallong about a slightly different category of activity because we are 
taUcing about federally funded Federal employees, but 'the other 
considerations involve State onorated programs with State personnel, 
although under contractual arrangements with the Federar 
Government. 

Mr. Daniels. They will receive 60 percent of funds from the 
Federal. 

Mr. Miller. That is right. -'^^ 
\ Mr. Daniels, Mr. Gavdos. 

\ A Gaydos. I will follow the chairman on the same point. 
\Ain I unreasonable when I conclude the chance or percentages 
w6uld be 99 to 1 that all of those States would opt to dfeeard their 
501percont participation and let the Federal Government pay for the 
tab particularly since we see so many States that are bankrupt or on 
thb verge? I cannot undei*stand the somewhat easy approach you 
t ijke to the subject, and say. "We don't kno\^kwhat i6 going to happen " 
H happen or not, and I think it is a dangerous area, because I 
think It IS obvious, just applying fundamental piinciples and common- 
^Onse, that all of those States with few exceptions, most of those States 
are going to say, "Look, wo don't have money; we have a lot of budget 
s problems, the Federal Government can take it, we a^e going to pull 
out of this obligation with 50 percent ancl let the Federal Government 
do it." 

I think you will And that occurring and I think it'is a reasonable 
conclusion. . . - . 

Mr. MiLLEn. You may eventually be right. But I feel that as of 
now wo don't know that as a certainty, because they will be giving 
up a program thev worked hard to develop throughout the total 
UbHA program. Iliey would be opting to drop it an(i.take a limited 
activity. I don't know that they would bo willing to do it. / 
Mr. Gaydos. Assuming I am right and the fears I have, assuming 
I Uioy materialize, what is going to be your response to the sitj^tion? 
\/ 1 foresee o^^ry complicated situation. The States pulling oiU of the 

program, and our having^ look' and scramble for persoWiel. There is 
• no guarantee we could pick up the personnel. \ 

I am raising these points with this thought in mindl Possibly we 
should look at that clangor area and possiblv put sometliing into 
Mr. Daniers bill to take care of that eventuality. That'is all 1 say. 

I think it is a dangerous area, and I am submitting for your consider- 
ation that you tu^e ignoring it and I think it is a compUcated area, 
wo ought to be practical and assume the worst will happen. 
MT^ MiLLEn. You ore right. Congressman. We must always take 
into account the worat that might happen. Yet, our fii:st consideration 
IS, 'How can a service be provided in education and consultation to 
tlie businesses that need it so that accidents can be prevented. That 
is the fii-st consideration. 

Perhaps, we should let consideration as to who does the job or 
how, bo a part of the much larger issue of the needs for consultation. 
Emphasizing the larger considerations will show that we are avoiding 
parochial or jurisdictional squabbling. 
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Mr. Qaydos. My most serious response to you would be right now 
we have a great system working and we have two-thirds of our States 

Earticipating. and effectiveness has been proven and the States rights 
ave been adhered to and new federalism is in business, and I don't 
Jcnow why we are monkeying around with it trying to substitute 
' some)»hii]^ for it. Give me a reason. 

"Mr. Miller. One reason 13 one-third of the ^o^lring* force is not 
covered by any plan. ^ 
Mr. (jAYDOs. They could be covered. 

Mr. Miller. They could be covered, but they are not because the 
States themselves have decided not to be covered. 

Mr. Gaydos. Thank you, Mr. Chairman, I appreciate your allowing 
me to butt in. 

Mr. Daniels. Why was the 7(c)(1) consultation funding program 
funded on a 60-60 basis? 

Mr. Wilson. Primarily so we would not provide a disincentive to 
those States that want to operate a total program under a 18(b) plan 
and, of course, simply to buy more services. With the States putting 
up 50 pefcent of the funds and our Federal funds will go twice as far. 

♦Mr. Daniels. Would more States participate if it wa^ funded on a 
96"- or 100-percent funding level? 

Mr. Wilson. I am sure additional ones would have been interested 
in participating. 

Mr. Daniels. What incentive is there for a State operating under 
18(b), and there are 20 such States, to participate in the nrogram on a 
50-60 funding.basis; whereas, under the bill under consideration they 
would receive 100-percent funding? ^*'^*— v 

Mr. Wilson. Again, I want to stress a key point in the program. 
Non-plan States cannot, under 100-percent funding^ by means of 
7(c)(1) contracts, operate the entire range of activity and health 
programs which other States can operate under an 18(b) State plan. 
' I think that is the main incentive, States want to undertake an 
entire range of responsibilities. They want to have enforcement aa 
well as consultation; they want voluntary compliance programs, 
standards setting mechanisms and, in short, nave a complete program 
/at least as effective as the Federal program- 
Mr. Daniels. How much money is needed for on-site consultation? 
The funds in this bill would only provide, in my judgment, about 
four to six consultants per State in tne third year. 

Mr. Miller. First of all, I would not anticipate putting an equal 
nmnber of consultants in each State. If the State plans continue as 
you would like, then we would concentrate on those States that* do 
not have provisions for canying out on-site consultation. 

One of our problems is we want to make stire^that we can train and 
hire the people we want. By this, I mean training tJxem in an orderly 
reasonable fashion so as to be able t^ afford the best consultation 
services possible, rather than quickly hiring people without regard to 
potential quality. It will take some time to properly assimilate the 
personel we need. 

Mr. Daniels. Will Utah, in future plans, need on-site consultations 
to be made at least as effective as the Federal law? ' 

Mr. Miller. That argument has been madeand that is probably 
the case; yes. ^ >- 
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Mr. Daniels. The appropriation bill that -we passed in the month 
of June provides for HEW and the Labor Department appropriation 
of $5 million. The bill under consideration here authorized an appro- 
priation of $2 million for the fii-st year. 

Do you tliink, or do you propose to utilize the $5 million under the 
recent HEW-Labor Department aj^propriation as wefl as $2 million 
provided for under this oill if this bill is enacted into law? 

Mr. Miller. We are a little uncertain on that provision on exactly 
what is meant. Are we taking $2 million and adding it to $5 million, 
or is it really seen as a separate pr(^ram? 

I am not sure I understand exactly what is intended by tlfe pro- 
vision,^ of the bill. 

Mr Daniels. Well, thix)ugh your experience with legislation so far, 
what would you consider a reasonable — atair amount of money to 
apjpropriate for the first year of the life of this bill under consideration? 

Mr. Miller. For the first year the sums you have su^ested seem 

Suite reasonable. This will also rive us time of course to see what the 
emands are as wfejl as to conduct the study I suggested — tlie one 
' enabling us to determine how the consultants can be used most 
effectively. 

Mr. Daniels. If the demands for consultation are far in excess of 
what you anticipate, will the Department come forward and request 
the necessary funding for such consultations? 

\ Mr. Miller. Withm the parameters of 0MB and the adminis- 

\ tration's position, yes, we will. 

\ Mr. Daniels. 0MB restricts all requests for funding, we Imow that^ 
but I would likp the Department, however, to take a more vigorous 
stance. 

Mr. Miller. You will be made aware of our problems, if we are 
swamped, yes. \ 

Mr. Daniels. Does OSHA feel it necessary to keep enforcement 
personnel and consulttlnts separate? 

Mr. Miller. Yes, we do. 1 believe it should be clear to businessmen 
who have voiced considerable fears about this,^ that when a Consultant 
' comes in, he is coming in as a consultant tahelp. 

The excepfcions to his straight consultativ^rde are bdlh ilasonable 
and quite limited. We would like to keep thatSdistinction maintained. 

Mr. Daniels. I am sorry for another inteS-uption, but we have 
^ another yo,td on the floor. We will be back in/i few minutes. [ 

[Recessed.] y 

Mr. Daniels. The subcommittee will cerme to order. ' 

lyk. Miller, when the employer requests an on-site consultation and 
an mspection and certain violations are discovered and a report sub- 
mitted to the employer, assimiing that the consultant was in error, 
would the Secretary take this fact into consideration in considering 
the penalty to be imposed? \ 

Mr. Miller. I thmk definitely soSsBi^t now, under our formula 
for computmg compliance penalties, itjs about a 20-percent weighting 
that is given to good faith, size of (operation, number of employees 
exposed and other calculation. \ 

The formula may not be enough for this special situation. I believe 
we may ne^ additional regulations that would provide that most or 
all of the penalty could be avoided, if good faith were present. 
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Mr. Daniels. One of the serious complaints registered to me and 
other members of the committee with regard to the enforcement of 
OSHA has been the arbitrary attitude of the inspectors in issuing 
citations for minor infractions. 

This has brought a great deal of opposition to the concept of OSHA, 
so I do trust that in the future the Secretary will have to review the 
circumstances^ especially now that we are providing for a new program. 

I can conceive whore the consultant might be in error may require 
certain violations to be corrected in a period of time which the em- 
ployer may consider unreasonable. If that is the case and the employer 
cannot comply within the stated period of abatement, then the 
Secretary will take this into consideration. 

Now, throughout our hearings this Question has arisen constantly. 
If an employer disagrees with the OSHA consultant in a certain situa- 
tion that tnreatons serious harm or with the abatement date, what 
appeal rights will be available to him before the consultant turns the 
situation over to inspectors? 

Mr. Miller. He .always has the right, and this is true under 
compliance procedures as well, to go to the area director or in extra- 
ordinary' circumstances, if he feels he has a special case to go to the 
regional administrator and present his views at that level. If war- 
ranted something can be worked out. 

Mr. Daniels. Do you have a copy of H.R» 8618 before you? 

Mr. Mn.LER. Yes, I do. 

Mr. Daniels. I would like to have your view on the interpretation 
of section (d)(1). It says: 

In order to further carry out his responsibilities under this section, the Secre- 
tary may visit the \vork place of any employer for the purpose of affording con- 
sultation and advice to tne employer. Such consultative visits mav be conducted 
only upon a valid request by the employer for consultation and advice at the 
workplace concerning the obligation of the employer under section 5. 

How do you interpret the valid request of the employer? 

Mr. MiLi^ER. Ji^tliink that lan^age was borrowed from the com- 
pliance language which talfes alJout a valid complaint. I am not sure 
there is a need for the word ''valid." 

Mr. DANiELS.'One witness recommended dropping the word "yalid." 

Mr. Miller. We would have no objection. 

Mr. Daniels. Would you define what is meant by a serious viola- 
tion and perhaps give us some examples? 

Mr.'MiLLER. I think the statute, does a better job than I could 
on that. 

As jyou ^well Imow, "Serious" is a substantial probability of death 
or sonous injuiy to the person, if I paraphrase the language correctly. 

To j?ive an example, you hear all of the time about horror stories 
of ^ OSHA perhaps citing somebody for a s^ous violation that may 
not be se;rious but my ooservations have been to the contrary. 

I have never seen in any inspections I have gone on so fai;.where a 
hazard that is nonserious is treated as a serious violation. But here is 
an example of one that I would consider serious: It was on a construc- 
tion site of a 70-story hotel and on the 70th story there was a large 
crane with oU on the base around the crane, and there was no ladder 
for the workmen to climb down from the crane. So it was a precarious 
descent. 
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workmen liad to come do3wi was over an 
elevator shaft which I presume went down 70 stories'^If, by chSncT 

would have faUen down either the elevator shaft or impaled himself 
A J reinforcement bars around the shaft. uuhboii 
i.^t^i u """^ j"^' hypothetical/There was an accident the day 
in an oSf^lf- P'''"''. ^'«,ahno..t kiUed, but he fortunately caught 
on an obstruction pi^-t of the way down and so he was only iniured 
instead of killed. That was treated as nonserious. ^ ^ 

^'^'^^M serious violation. That is just one type of 
example On the same site to give you another exampK there wS 
an elevator that was for the use of construction workers^ that is 5^ 
was on the outside of the building. There was no drr oS^he elevatoi - 
So as the workers waited for thq elevator to come up, they could have 
inadvertently walked put onto thin ah- and dropped 70 stories The 
mlmgs around the building were inadequate in mSny respecS There 
were gaps in them easily Targe enough'for a perso/to fall throS 
and I hink If a 200-pound man had pushed against them ^ many 
places they would have simply given way. ' ^ 

- ?>^°\°*°^° the sorts of conditions which are serious. 
Mr MiNTZ. Mr. Chairman, the act expressly defines "Serious vio- 

^ romellZn'''''W''°'^ ^ stat^utory language is contained 
1 operations manual 

and WnolVr^^-^'' a number of decisions of the Occupational Safety 
and Health Review Commission which accept th^ DOL's definition of 
eaTonn ^.fj^^lV' T^^^ of different facts and thSe is a 
Xr'atbn'oflt^PP^'^^^ '^'^^"'^ '^"^'^ our 

Jfl;?^?^^^- 7^1 ^^"^^^^^ y*?" ^^^^^ *o s'^'^tes that a serjous violation 
w deemed to exist where there is substantial probabDity that death or 
senous physical harm would result from a condition which existe 

BtaSl/r:bSl|^''T ""'"'^^ '"'-'^^^ --^^ "^"b- 

Mr. MiNTZ. We do consider it necessary aUd we have further 
gen^raUe4s°''''P' "substantial probabilfty" as best we coSd L 
Mr Daniels. Could you verse the committee, then, on what you 
feel those words "substantial probability" mean, so we may inS" 
^Tlr XT ^i!^' ^t^^^^^on is'reported fa7orlTy? 

u i -T^f- ^^'^ the conimittee begins drafting the report we 
shall furnish to you our definitions both in our field operations maniTal 
and the pertinent decision material, and these will^give you a basis 
for the committee report. ' b^vb j,ou a oasis 

.ho!fAn-'^'''^M ^''^ percentage of OSHA inspections result in • 
citations with senous violations? - 

»,«ii'''oM^^''f ^ '^PPro^raately 3.9 percent of inspections 

have at least one senous mspection in them. F w""s 

inippHn°n= j'^T^^f ?^ violations oiit of the tolal number of . 

mspections is about 1 percent. 

Mr Daniels What is the total number of violations, and how many 
violations would you equate 3.9 percent to? w umuy 

Mr. Miller. Probably, well, 1 have the figures here and we will 
furnish them to the conmtittee. ^ 



Mr. Daniels, Do you have the figures mth you? 

Mr. Miller. I think; I ^vill see it I can find them. 

OK, 3.9 is out of a total, this is number of inspeotions— was 
based from January to May. 1975; so these are half-year figures. 

Mr. Daniels. A period of about 5 months? > 

Mr. Miller. Yes. i . 

Tptal number of inspections is 35,000, and I am roundmg it out, 
inspections with serious citations is 1,400. That is 3.9 percent. 

Total number of violations, again, I am rounding it 145,000. 

Total number of serious violations is 1,900, approximately 1.3 
percent. i . . 

The average dollar amount for penalties is $32. 

Mr. Daniels. What is the average fine per serious violation? 

Mr. Miller. Around $600. For non-serious, it is running about IS-; 

bet\veen 10 and 15. ^ - . • i 

Mr Daniels. Now, you say the average fine for non-serious viola- 

tionsisSia? . '^'^ 
Mr. Miller. Yes. 
Mr.^ANiELS. Serious violation? 

MrjMiLLER. Around $610 is the latest figures we have. 

WiSe a consultant has not been satisfied that an employer has 
eliminotodji serious hazard, the Secretary, meaning the enforcement 
AiTQ of (3§HA, may take appropriate action. 

Several wtnosses have endorsed the use of the word **may" as op- 
posed to ''shall." Canyou tell this committee what some of the options 
would be for the OSHA enforcement arm in such a case? 

Mr. Miller. Mr. Mintz^will answer this one. 

Mr. MiNTZ. I would like to answer the question in the context of 
the bills provision. Wlaere the consultant is not satisfied that a serious 

Spe hazard has been abated, he would refer the particular matter to 
e enforcement arm of OSHA. At that tune the enforcement arm, the 
compliance personnel, would evaluate the matter described by the 
consultant and determine whether or not an inspection should be 
conducted and citation issued. 

There may be some circumstances where the consultant s report on 
the serious hazard would indicate that no enforcement is necessary, 
possibly there is no violation of a standard. 

In that context, we understand the language connotes may^ 
However, in the case where the report indicates serious violations, w9^ 
^would expect in nonnal course that an appropriate inspection activity 
will take place by compliance personnel. . 

Mr. Gaydos. Do you approve of the word ''may" to be inserted m 
the place of the word "shall'' ? . 

Mr. MiNTZ. Mr. Chairmalt^e 24, page 2, the bill says, the Secre- 
tary may take appropriate action under tne Act." 
So the bill does have the language ''may". 
Mr. Daniels. Thank you. "fT — o • a 

I now recognize the gentleman from Connecticut, Mr. barasin. Any 

^^Mr.^&ARASiN. No, Mr. Chairman. I yield to Mr. Gaydos, but I may 
wimt to follow up 6n some of his comments. ^ 

^Mr. Daniels. I recognize the gentleman from Pennsylvama. 

Mt Gaydos. I thank the chairman md my colleague, Mr. Sarasm. 
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Let me.^^,,iftre you famiHar with the BaUey's Crossroads disaster 
we had here soine 2 years agof- 

Mr. MiLLEi^rl' am only acquainted with it from the material in the 
com^lfx i®^^ '^'^ ^'^^^ ™y ">Jaws Uved in the 

Gaydos. They testified before this committee and you are not 
lanuliar mth the nature of the fine or circumstances surroundine that 
catastrophe? " 

SlsSoO^"'^^"' ^^^'^"■y- I understand the penalty was around 

*u . For your information, let us not parlay, but we have 

the testmaony here and it was testified that the total fines were $13 000 
m that case, and we had 46 injuries and 14 deaths. ' 
.u'^.^^u^""^*^ ^ making is that it is very diflScult, even presuming 
that the contractor on that job, or that apartment buMding was 
sincere and responsive m all respects, it h very difficult for an employer 
nimself to determine what is senous. 

Now, apparently, we have, by using, not deductive, but inductive 
reasoning, going bacfcward,'we have to presume there was a serious 
condition at the workplace because 14 men died and 46 were injured 
and yoiu- fines indicated— and you said the average fine is $600 for a 
serious violation, and this happened jto accumulate up to $13 000- 
so we have to say it is very serious. > 

Are we destroying what the original intent of the Act is, that is. 
Uiat consul tmg services must be separate and apart because, of course, 
if you start changing "mav" to "must," and all of that business, you 
get back mto the old problem we had where the ray in unison from all 
busmesses^oughaut the country and the Chambers of Commerce 
was, Cxive us a chance for consulting services," and you have not 
done it. 

• I am afraid looking at it from this aspect, you are going to be 
regressive and go back and raise the same specter among the business 
people of them bemg afraid that the consultant's services are goine to 
end up bemg prehnunarv to a citation. 

Now, %e argued and debated thiM very thoroughly on the House 
floor when w« amended the appropriation language to include con- 
sulting services under a State rule, you remember that, and we had 
$5 miUion at that time. 

".can't understand the haste that is evidenced by you and some other 
tha?dme ^° meticulously put together at 

JLet me cite to you, and then I would like your response, you may- 
agi:ee ^th Mr Stender or not, but he is from your Departnfent, and 
he testified before Mr Dan Flood of the Appropriations Comndttee - 
and here is what he said, and I will read it to you. 

In response to a question, "Mr. Stender, do you want any changes?"' 
here IS what he said at that time. 

Apparently, maybe he has changed or if he is with vou? j 

M±. MiNTz. Changed, in what? 

.MiV Daniels. Is he still with the Department? 
Mr, MiNTz. He is on leave. , . - 
Mr. Gaydos. He is on leave. Be that as it may. 
Here is what Mr. Stender said: "I do not have recommendations 
ioj:,.changes in the act at this time." " 
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I am quoting verbatim. 

*1 think that act is proving itself to be a good act; I think, by and 
large, that we can proceed to develop the full potential of the act 
without amendments. The area of training and consultation, as some 
of us call it, probably needs further emphasis, stronger emphasis than 
it jhias had. We hope to be able to bring that about, but I do not 
believe we need to change the law to do it. 

**S6 I do not have any reconmiendations which I would Uke to 
submit at this time for any change in the act." 

That is bis language. 

You apparently changed positions, the Department has, and I am 
presuming you are the spokesman and I wonder if you cpji explain to 
me why such a radical change? 

Mr. MiNTZ. It is not a radical change. We did not sponsor this bill. 

Congressman Daniels and Congressman Steigerhave been interested 
* in introducing it and we were asked for our comments. The question 
asked was, 'Is this a reasonable bill?" — and we said ''Yes, it is." 

Mr. Gaydos. Well, let me go further then. 

Also, before the same committee and in response bo a ijuestion by 
Congressman Conte as to whether $5 million for on-site consultative 
services in States with no OSHA-approved plans was a drop in the 
basket and he stated: . • i • 

"These dollars provide a prudent startup capability for consultation 
until we learn more about the actual demand for this kind of service." 

So, in my humble opinion, it appears he admitted as a matter of 
record they need more time. ~ ^ ^ . 

■ Again, I come back and ask you the question: Why this desire to 
change something that is at least starting to work, and by admissions 
of your representatives before the Committee on Appropdiatioiis, one. 
of your representatives stated he needs more time, that it is working 
and we don't need changes. 

That is what bothers me. Why this change? 

Mr. MiNTZ. That is not really a change. It is an additive. As you 
will note, the bill has several provisions and we have focused only on 
the consultative portion, but the bill also has a section 6 which we 
think is highly important. 

If we get on on-site consultation program ^ing and we jBnd the 
demknd for consultation is nearly nil, well, .vm*^an adjust to that 
easily because we certainly need more general education seminai-s and 
work with trade association groups on problems and questions in the 

field. ^ .... 

If we find, on the other hand, the demtCnd for consultation is great, 
we will at least have a program started on this. 

Furthermore, as I said, approximately a thu^d of the working force 
]j| not covered by any State plans, not by any State programs. 

Mr. Gaydos. Right. 

Let me correct that becaus e y ou said that once before. 

A tl^iird of the working forcl^s not covered by consulting service 
because everybody is covered under the act. 

Mr. MiNTZ. No, no; I assumed we were talking about a particular 
program. ' ^ , * 

Mr. Gaydos. Consulting service. ' 

Mr. MiNTZ. Yes; I assumed that was u^derstood.t^ 
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Mr. Gatdos. Am'I iUogical or is it improper for me to conclnrfft 
or presiune or reason, or whatever term you want to use^why not 
let a good thmg that is working^Tvork for a while? Wliy not come- 
back a year from now? /, Triiy noi come- 

r.nJ^'Jf^'^''® no experience rating. You yourself admittea to this- 
cpmnuttee you have nothmg whatever, to base your position on 
because ypu have no expenence as far as consulting experience per se 

vW^l^"""'''- ^9mpany as to how many people they have, as to 
. .what their expenence is, and who is taldng advantage of their 7on- 

bv?3fnhr.''h r^^' ™ -h^' tiey contact 

by telephone, by mail, and personal representative: "Please come and 
take advantage of our consulting service." ' ■ 

tht^tl ^7n!l^^ '?n '^'\}^ /■^^"'■^ ^^^"'•e the committee ; 

wlTf f^T 1? \ '?u" have this information because ypu might 

want to check it, they say, their conclusion was a veiy ba.! respolsfr 

sho^',l?n; '1.'^°'' '^'^^ should have responded did not; and tho?e^?hat 
should not have responded chd respond. r - 
That IS their e.xperience today, ^he point I am making is, I thinic 

^ ^ w .t°^^t ^ little more^oxperience. 

Mr. -MiijTZ. Well, the experience of Liberty Mutual as I recall' 
from the oversight hearings, shows they were doing 60,000 con- 
sultative visits a year. Somebody must be asking for those. 

Mr. (jaydos. lhat is a drop in the bucket according to statistics. 
andAve have the statistics here. hiatisucs. 

are not talking about— weU, counsel advises me we are not 
talking about the ones they made themselves to protect their oX 
backside because they are m the business and they handle around 9 
fion K„'f u- services for workmen's compensa- 

tion but we are talkmg about the availability of consultative services- 
on_a voluntary basis, not their inspections, you see. 

VVe are going to have the same thing, either we are wrono- or I am 
no^'^ifrZ ^"PPpsition, the position I take, that we should let this 
act alone for the time bemg, either I am ^v^ong or you are right, het 
«^me ask you some questions: . ib ii-. ojou^ 



Mr. MiNTz. Could I respond to that? 
Mr. Gaydos. Sure. 



tafh. fYw ^^^"^ ^T^?"''^ for sevf!faU«s^irs, in just talking 

to the few of you vvith whom I have been ablelTlalk on the HiU so 
tar about the businessmen that come in to see you and letters you 
get, that the message you are settmg is that there should'be consulta- 
tive service There appears to be high demand for that. 

dPrnnnH i« M^r:.^?T''^'' ^''*?"f ^""'^ "^rong or widespread that 
demand ib. ]^or do I know precisely how many of the people writinc- 
m really want consulting services. ^ . " 

I don't knowthese things, nor do I know of any way we can find 
out even on thcrState plan aspect of the matter. ^ 

^nnTn 1^^^' }^^''' """"^ requ.esting that you take under - 

your Department, contrary to the argument as a matter of record in 
-the last appropriation bill, why are you supporting a proposition 
where.you want on-site consultmg services in conjunction with com- 
pliance activities? , 

Whr&re you anxious to get that jurisdiction? Isn't it worldng now? 
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Mr. MiNTZ. For examplef if we set up this program and we do not 
receive a good amount of requests for consultation, and therefore do 
not have to assign people to conduct the consultation, we still shall 
have plenty for them to do under this integrated program we are 
talking about. But we will leam a lot from the entire program, and 
maybe there will not be a particular aspect of the program that needs 
tobefflled. . ^ 

Mr< Daniels. Will the gentleman yield? 

Mr. Gaydos. Yes. ' . % • o 

Mr. Daniels. Do you want the Chair to answer that question? 
Mr. Gaydos. Sure; the Chair is always enlightening, arid 1 am willing 
to listen to the Chair. , . j. ^ i 

Mr. Daniels. First of all, I do not think you presented a true factual 

uestion / 
If you recall the debate when the appropriation bill for HEW~DOL I 
come to the floor, the manager of that billJH}. the floor, an esteemed 
colleague of yours from the State of Pennsylvania, said that this $5 
million appropriation was being made because of the need for such 
consultative services. . i a • 

However, he adjded that this was not a function of the Appropna- 
tions Committee, that the appropriate le^slative committee should 
take the necessary action, and that^was the reason for the introduction 

of this bill. . , T 1 xi_ i. 

Mr. Gaydos. Well, Mr. Chairman, you know, I have the most 
sincere respect for you, and I know you are most sincere in introduc- 
ing this legislation because you do it in great conscience, and I 
have no quarrel with you. \ 

But the fact still remains that we have attached to this language m 
the last appropriation bill; in fact^ we are getting it reappropriated; 
and I thiii the second $5 million is in the o&ng; is it, or isn't it, and 
' we have not used the first yet? 

Mr. Daniels. That is not true. 

Mr. Gaydos. I stand corrected, and I. would like to be mfonned 
by\the chairman on that point. - • 

Mr. Daniels. That is not true. i . , . • 

However, you must visualize this situation: If no legislation is 
enacted in this area, and the same question should arise next year 
bBfore the Appropriations Committee where a demand is made for an 
appropri tttit)n L cr ^ntinue onsite consultation, can you or any other 
MemoOT^of the House give a guarantee that the Appropriations 
Committoo^ll forward with $5 million for on-site consultation 
for fiscal year 1977? . , . . v 

Mr. Gaydos. I may respoijd to my chairman tiiat this is the very 
point I am trying to make. ^ . 

We ^t legist will have a track reOord, we will have experience; we 
will know how many people availed themselves of that service, and 
then we will be able to ai^ue before that Appropriations Committee 
and before this committee and on the flt)or of the House> saying, 
"This is what we experienced and this is the need for services and this 
is the number of on-site inspectors' services we must provide, this is 
the percentage of all of those that requested it, and here is how nlany 
requests we had." 
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' ^ '^T * i"^*^,* '^"^^"^l I think we flje so premature in 
, considomg, t us logislaUon,- and I tbinfc w6 have not gi^noKvS 
a fair amount of time to take a look alTwhat we are dSag "^^^^^ 
9 Tf\V^° askjyou some questions, if I may 
• > If Mr. Darnels' bill were .enacted into law, hoV would you attack 

^ f -fe P'^^cular, le^t mo ask you : Do'yotr thintt /ou would be able to 
staff tliat part of yop operation or tha£ departmLt or subdepa?toen? 

Sif'^*"'''^y ^'^'^'^^ personnel within 1 year or 2 yeaid^?3vSS? 

What IS your opid^or feeling at this tirfie? J^^*^ ^ yeo^' 

Crranted you. don't ^yo any experience iipon which t6 base vour 
conclusions because yo? don't at this 'point, fdon't think ''''^''■7°'" 

Mr. MiNTz. We do have ^me experience. We know what it takes 
for example, to train an msnectJor. though a consulSnT may have a 

' c^fujTifeh'^ 'I S-^^^.^^^* i« needed ^to t^dJ 

.consultant* which we have .learned frdm traming our inspectors- and 
/"^e^know howjong it takes to train thom. - ^y^^wrs, ana 
' ' w • p/YDos. May I interrupt you there? 

Mr. MiNTz. Surefjr. • ' - ' 

Mr. GAYftos. -You have 170 openings in your inspection force rio-hf 

nave been m busmess 4 yeai5 or 5 years? ' 
Mr MiNTz. Because of tumojp, we are.generaUy goiilg to find there 
. will always seem to be some yafeancifes in-^tLse po^itlons ' 3 
Mr. Gaydos. That brings ine some doubts. 'f 
Mr. MtNTz. I am speakmg about a general 10 percent. 
Mr. Gaydos. Twenty States that ar6 working, or 20 out of" 22? 
Whatever it is-20,ifii tEe 15 that have applied thiy are doing the iob 
,agam you haVS\m your field opeiSSgs in your compISS 
T-^?^- ^""^ ^'^t additionifl authority, and thSt ^ wS 

go to the States that have the&^ working? The iLSce riWv? 
Where would you get the people? company; 
Mr. MiNTz. Those are the general sources; that is, yountr Deonlo 
rf£fv'ffiKnnw'"^°°i"''^'? unfortima.tely, the unempTSnrae' 
.' 'ihisTega^^ ' '° "^^""^y *° ^"'J^^.^ people in 

• r..?^Z difficulty is simply one of timing because of civil' service 
proC(idm;es and settmg up a program for training. . 

Mr.- Gadyo3.» If I were a State's righfer, and.l beKeve in States 
having som^ participation in this Government tegardlls of^Wh^ 
^e Government people stuck their nos^ in or n|t>-let's prZSel 
. Vnn^ l! ^ "^^-"""^ "^"^'^ ^ °°^°^e solicfgromid fn sS^: 
i;, " ^^"^^ '^'^ ^e lia^e' for instance like N«w ySI 
7 out of the program, and wisely so, and I prtdict itfs 
gouig to happen to all of them in it now." . muu is 

Mr. MiVrz-. That is why we need a -JTederal program.*^ 
Mr./jAYDOs. Pardon? , ~ } ^ . 
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Mr. MiNTZ. Thrft 13 why wo need a Federal program, to take caro- 
ot the contingency of States dro<)ping thoir section 18 participation, 
plusi,ho States that don't have plans under section IS. 

Mr. Gaydos. I* have no quarrel with that, those States that do ttot ^ 

J mi a program into effect, 1 think it is our oWigll^tion under existing ^ 
aw to go ahc/Ud and do it. * ^ ' 

ButVe aro not talking about that and that sanie reason does not 
apply to those States who set up consulting services and-, they are » ' 

.available and now you want to strip them for all i)ractical purposes i 
because of tho 50-50 participaJibn requirement, and your intrusibn \ * ^ 
into again ^vplding together tue compliance officer responsib^ility along 
with the on-site consultative seryices. - . . " 

Tha^ is the problem, as r^ee it. $ , \ 

Mr. MiNTZ. We are not welding them together. On the contrary, - ^ 
we asked^ there be a .rigid sopai-ation between the consultative service 
and the enforcement effort. ..^ ^ ^ v 

Mr. Gaydos. They are still in the same Departlnejjt — Department 
of Labor; isn't that tho same Department? , 
Mr. MiNTZ. They will pass in the halls, thatjs right. / 
Mr. Gaydos. Can't they grab you o,ut of^your capacity and give , 
you a supervisory assigmnont in another subde^artment in the^ y 
Department of Labor; can't they do it tomorrow? ^ ^ 

Mr. MiNTZ. Yes. • 
Mr» Gaydos. Under civil service, they can do it to you? 
x^Mr. MiNTZ. In fact, it mi^ht evejc^ b& healthy to have some sort of 
rotation of comi>liance people and inspectors, butiChat is a matter of 
opinion. ^ , ^ , 

. Mr. GaydoSv ALlot of our oljl arguments attd debates we htd in 
Tceeping them separa|;6 falls by the wayside. 

Mr. M|NTZ. No; definitol}^ not. They "'will be perfornakig quite 
different functions. However, individually,' from time to time it might " ^, 
'Ib helpful for them to have spent some time duJing their career stmt 
1 inspection work -and sometimes consultjation work. But we 
can leave ihat to d later decision, ^owever, while an employee is 
operating in one of thp two functions there should' be a rigid sepai^a- 
tion from ^ the othdr type of work. . 
Mr^ Gaydos. What you. just said is this: You said you ore going lb 
, make a compliance officer also be an on-site consulting officer;- (hat is 
what you say? . \ ■ 

. Mr. MiNTZ. No. No, tliat is not what I said. i 
Mr. Gaydps. I am soiry. , ^ - , 

Did vou say that or didn!t you? \ . ^ • 

Mr. jMintz. I 'didn't say it. ^ ; - , ^ 

Mr. Gaydos: Oh. All i*igut, let me ask you, then: Ho\y many con- 
' sultan t^, and you are4ookingj at tliis legislation — you have to have some ^ 
thinJcing on it and some projectioiis— so how manyrlbnsultants chf you 
» think you need? . - ' 

, Mr. MiNTZ. It is not possible to give an overall totd^As we said^ 
^it is difficult to predict the demand for it. < . \ 

'Mr. Gaydos. How many /would you — I know ^ . 

Mr. Mi^^TZ. If the bili were to be enacted, our , plans initiallyj^ould: 
provide for approximately 40 to 60 consultants the first year, a 
Mr. Gaybos. To take carfe of what? 

• , ■• , ♦ - . • ■ - 



.81 

■ <5.0Q3ulting rathor than oducnting people, tho first 

M?' \f1«S:f •t'^° ^"'^^ ^'^'^ i '^.^'^^^ States, for a matter of clarity? 
nlr^;^" \ ^^^- \ ''^ eniphasis would ho on States that dKt 
n!rn&idTarlife"' '['''^^^ bo principally on the 2o' StaleSi 

officers woT.W^n'l=?r P<^90^arily f^Uovy that your on-aito consulting 
wucprs would also have jurisdiction and be doloffatod to nrovidn that 

so™ S^^-T^K*^ it might-be a poor allocation^f r5- 

Mr Ga vnL T,T°^^f ^ ^m.would Save to be concomodrabout. 
doHnoaS tTZ^ML'^oo^^ ^iU does not 

v?P If, an . you can or-cannofc? 

Mr. MiNTZ. That aUocation wouW bo somotliinji bettor kft to 
the discretion of tho Dopartmont, I agrepxvath you ^ 

Air. UAYi\08. So conceivably, a situation can occur if T mnv 

l!Zp\7 '° I t^SgTSempUfylJ 

turi^eilSc^ilif L^o'^ tin approved plan and-a small manufac- 
in^ul II consulting service und there the man comes 

oh^Jbo'" "d^TeTt.""'''""""^ D'^P-t-ent 
us*Yo'''c^ri?'^n ^^Ployor/does have to request 

wil/htethis^^ftS^^^^ --'^^-^ - 

• hc^^avs-'rook rllnn'i h r ""S"'^^ ^^'^'^t the first man says, 
Vfn'^hn I iT' t y°"'" ^ ^^"t the Federal pepple"? 

Maybe iq knows somebody in the Federal Government and calls 

irl V^"VVJ-^'' ^'''t'? I ^o"'t like what the Fodera 

man did, he is bad," o^ something to that efl'oct. / 

IJo you sep any problom? / 
Mr. MiNTz. I really don't tl.in\ that rs a real problem. _ 
l,„;,n ^ kl^^^^""' •) °" conclude you see no real problem when von 
JSt aJdJa'weT""' ^^"^""^^^ ^^'^^'^ble and a Fecferal on-site consSS 
Mr. xMiNTZ. It is difficult to argue on the one hand, that we don't 

greatly and on the other, that we are gomg to duplicate services \vith 
.Federal consultants steppmg on the heels of the Itate man 

1 (ion t see what you describe as a realistic problem. 

AiivUAYDos. Let me ask you a practical problem- 
both"? ^^''Y th'' conclusion you shoulchi't have 

En'tlv^^ S^r^ ^^''^ ""-"fh money. WeueVer funded you suf- 
hCTPntly anrTSod Icnows I ^vlsh we funded you 10 times what von 
had because we need them but we don't have^Ihe money lo X it n^w 
for L ; u f.o"clude.that we should fund, youV Department 

£ funi ii.T'l5^''i'*T ^^^"'^^ also conUnSe 

B^"!s'vfoi%?;fs^^ervT' '^-^''^ ^°-"»t^*-« 

toK tobli'^rft?"*' '"'"^^"^ -t 
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Mh^IrNTZ. Ono problem you pointed out would bo donlt wifli: 
You raisetl tho spoctro of more and more Stutos dropping out of the 
program. Unlasa wo hnvo had «omo kind of oxporionco with consulta- 
tion, its curricuKim and procoduroB, wo aro not going to bo able 
to handle that situation if arises. 

Mr. (JxYi)Os. Well, tho question presents itseU-Hihoidd wo en- 
courage that typo of activity, oncour(\go additional States to drop 
out of tho program beeaub'o of tho 50-60 requirement as dlsliMuished 
and compared with a 100-percent cost burden by tho Federil Govern* 
mont if tlio State withdraws? I 

We have two in the process of withdrawing, don't we, Jlew York 
and tho State of Illinois? ^ ' 

Wbll, Now York, I know, is withdrawing. Something dictated that 
action. _ 

Here Ls the problem that I see. 

Mr. MiNTz. I don't believe it was just tho 50-50 funding. There 
also wore political issues, nnd there wore general budgetary problems. 

Mr. (jaydos. Wo are alKgoing to have budgetary' problems and 
the States, more so. ' , 

NfiNTz. You know the AFL-CIO is very much against there 
being State programs. That is important. 

Mr. (lAYDOs. Could you support or would tho Department support, 
if tKis is fair to ask you, and 1 don't want to put you on the spot — 
would vou support an amendment to Mr. Daniels legislation to the 
cfFoct that they would continue on and encourage State participation 

f)artifularlv and specifically State on-site consultative services with a 
ormula of something like 90-10, that is, 90 percent Federal partici- 
pation and 10 percent State? 

Mr. Mi.MTZ. Well, it has been suggested before. 
Wo would like the opportunity to consider that and respond to 
you, if we could, i)loase. 

Mr. Gaydos. My mistake in my rospoi^e, I meant tho State at 
90-percGnt funding participation. 
Mr. MiNT2»I unaorstand. 
Mr. Gaydos. It was not clear. 
Miv^IiNTz. I think we understood you. -m 
Mr. Gaydos: Let^ me ask you this question to«oe how far off base I 
am. 

Wouldn't it bo reasonable to delay and* see if those 15 applicants, I 
don't know'if they have been proclased to date,- ot are ^oing to be 

- funded/ 1 don't? kliow, but wouldn't iH)o reasonable to wait and see if 
another 10 might come along an^cl ap,ply? ; ' 

.There is a reason why the 15 applied. Wouldn't you bq putting a 
roadblock in the way of a possible additional 10 applyiiig? ^ . 

Mr. Wilson. Tho 15 States that have already si^ed agreements 
were funded out of fiscal 1975 money. - ^ . . ** 

Wo are no longer authorized to obligate any additional 1975 money. 
We Q^re in fiscal 1975. 

Wo could not accept other States under that amendment. We would 
haveSto'have money Included in the fiscal 1976. 

Mr. Gaydos. My ori^nal statement is, we do have slated for you 

- andther $5 million for this next fiscal year. - . > 

Mr. Wilson. Tho fiscal 1976 appropriations bill has*not passedrget. 
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HouJJI°°^' ^ ^^"^ '■•^cof^ »t has passed 

approved. That rakes something 
«° T- D»dn't you have enough time to^«id the $5 
miuion tho last fiscal year? , ^ 

;n¥Kn¥''7-^",^''°^*^-^5°.°^y^°^' ^^'^ S6 million was appropriated 
in a bill which ^vaa signed mto law m December of last veai\ That 

S.r.!!^?°»f ""/^^'"^ ^'"^^ ''^^ Thereafter, we had to proftiul 
mint^^ . for implementation of the 7(c)(1) consultation agieo- 
K ' legislative histoiy made it clear that those rogiilaBons 
would be promulgated oalv after a rulemaking proceeding mth oDDor- 
- tumty foi' comment ^nfPconsultation ^vith°tSo NatSnf Ad& 
Committee on Occupational Safety and Health. ^lavisoiy 
Many many comments wore received and analyzed. There was a 
lively iscu^mon in the NACOStt Committee anJ final SSns 
were promulgated in May, last year. it{,umuons 
Mr. Gaydos. Ybu mean May of this year. "^ 
Mr. MiNTz. I meant May of this calendar year wliich was in the last 
fiscal year. It was witliinaeveral weeks of those regulationT being p?o- 
piipim ^^^^ ^^""^ ^"'"'•''^ into the 7(1) 

„r,'iil'°™''S/""; P^'O'npfly as we could, we made a response to the 
applying States to use the $5 million Congress provided. 

w«„te" P^^^"^; I .b" candid. I know the Department of Labor 

would be most active in implementmg the legislation; they have al- 
waj 8 been so and maybe we differ sometimes, but wo have gotten eood 
cooporatioil, and I accept your explanation. ^ ^ 

1 he time element, your necessary cotapUance with a,lot of pre- 

nr'l'j.'^ni^f' r^''^}^''\ probablv whv WO signed the contracts a month ' 
or so ago; I understand that aU right. * 

I wan t to ask this question and iifjiiin, I ^o back to one of my oHginal 
questions: Assummg, whether this legiSation parses or not, bfit 
^nT'°?.- fu^^T° ^u^f^ an appi-opnationshili which is pending 
approvoT'in the other body, and assuming ad^^al'funds ore avaif- 
W„y°^ there be any activity on your part to make on attempt to 
^courage more States to apply because you would have funding and 
wouJcln t It be possible, if your encouragement proved effective, vou 
h"'^.^" almost all of the remaining States applying and 

having everybody covered? I'l^ J' b, 

hnfl'^^!^'^^\f7°'ii welcome such interest by the States if we 
S^nfJl regulations would apply to those 

States an_d we would have an elaborate^H3"extensive 7(c)(1) State 
consultation program if the State appUed . 

vt St™° w u ^ wouldn't be too bad of a program; would it? ■ 
pro am indicated we would continue the 7(c)(1) State 

aIt. Gaydos. All right. v . ' 

to^'^fu^/T;?- V^'^o'-l^od very hard in May and June of this year 
to talk all of those States thiit do not have'consultation programsinto ' 
participatmg and only 15 chose to participate. . ^ * • 
Mr. Gaydos. But we know that those 15— because it is a 50-50 
proposition, we know that those 1„5 have stretched their money out 
to moke It comparable to 30^ haven't th^y, which you would have to 
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be servicing and if thoy pay 50 percent of Jtho costs your money is 
going further, isn't it? 1 hat is logic. 

Mr. MiNTZ. Yos. I can't argue with that. 

Mr. Gaydos. Again, I come back to my original question I raised; 
Why all of the haste? Why all of the haste when you don't have ji 
traclc record yet? ' ^ 

Why all-of this haste to dispose of all, which you practically wiu do, 
dispose of all of the positive tilings that were accomplished and are 
now being accomplisned under a program which was very hotly 
debated in the Housp and which was concluded in the ai-gumentortion 
and debate that the services should be separate? ' 

That is what I can't understand. \ 

Mr. MiNTZ. Congre&njan, I want to clarify a point. We do not 
intend to dispose of the State program either utfder 18(b) or under 
7(c)(1). Those programs would continue. 

Insofiir as haste is concerned with respect to the Federal consul ta« 
tion progjram, the bill introduced by the chairman provides that 
consultation without sanctions mav be available bjr Federal personnel 
upon a request by the employer; that is, the activity is triggered only 
if the demand exists. i , 

If requests are not made, then there would be no need, of course^- 
^or us to go out and make those consultations. 

It seems that wouhl answer the question about "predicting how 
much demand there will be." , ^ 

But whatever demand is made, we will be authorized under the hi]i 
to respopd us promptly as possible to ' provide the consultation 
inspections. 

In light of wlmt is often heard on the floor of the Congress and in ^ 
the DubUc j)ress, the effect, that consultation by Federal personnel is 
jxei^nedy then it seems we have an obligation to have the authority 
thijlt we have tc make that available in order to test whether, in fact, 
th^ demand exists or to what extent it exists. As a minimum, the basic 
aulhority to respond is needed. - - . 

Mr. Gaydos. As a practical ma|:ter, what is going to hafjpen to 
those 15 States wha hav*^ applied and who have acquiesced to your 
encouragement, who- have no^v indicated to you through an agree- 
ment you executed with them that they want to "carry on a State con- , 
sultinc service or including airsorts of services, but let us sdy State 
consulting* I thinlc that is what they are limited to, and so you intend 
to freeze them ii?to that poSftion and do you expect next year to con- 
tinue on in a lilce agreement with them? 

What will you do ^vith those 15?^ 

Mr. MiNTz. Well, the agreements that were enteredMnto very 
late — in May and June of this' year. 

Mr. Gaydos. One-year agreements. 
V Mr. MiNTZ. tor those \\4 ^re using the S5 million - appropriated 
for^caM975„but tha agreements have been obligated tlirough 1976. 

Mr. Wilson. Those agr^feafc^ts run until June 30^1976. 

If money is made avIiitSble during this year, those agreements for 
those 16 States could he renegotiated and extended for an additional 
year. . 

Also, new States could enter. Any of those 15 States may terminate 
their agreements. There are quite a range of possibilities as to what 
they can do, depending on whether we have additional money or 
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wliothor the 15 choQse to ronow their agreements or whether new 
States sign agreements. ; vuowiui now 

^r. Gaydos. Assuming the Daniels bill pifisses -\vith all of its pro- 
^fflons how does it affect the status of the IJ or addiUonal ones that 
will follow m your estimation?- 

How does it affect it or does it affect it? 
their^statir^' ''^^^ contracts would continue and it would not affect 

The funds are avaUable and contracts are made and the personnel 
SSie^'"^ ''""^'^ ''''^ hopefully \yill continue their 

Mr Gaydos. All right, now it is suggested that thoy may drop out 
or It they don t drop out and assuming they don't drop out, do you 
expect to keep the 15 States active aUg with the. other 20 States 
tnat have consulUng services; do you expect them to remain activemth 
a 50 percent participating requirement as far as funding is concerned? 
tho q? ^w^" -Vf w^""? pomted out, we cannot say for certain that 
the 15 bCates 'ivith 7(c)(1) agi-eements \nll continue mth those agree- 
ments. There is a distinct possiTaility that thev will, however 

As you know, under section 18(b), we provide Sb^T^^nt support 
for approved State plans even though the Federal Government could 
perform that activity at 100 percent. ' . 

There are 20 States that want "to carry on a full State program with 
a 50-pc'rcent Fedorf^l support. ^ ^ 

By analogy, we rnay exp.ect and anticipate that? some States \jfill bo 
wilUng and anxious to carry on the consultaUon activity at io percent 
even though it may other\vise be available at 100 percent ■ 

Mr. Gaydos. Do you really believe they wiU*#J^l4o carry it on 
Sst? ^^^^ ^ Federal level consulting services at your own 

Do you think those States will want dupUcative consultants 
available from the State and the Federal Government and compHance 
otlioors flying somewhere between maybe the Federal Government, 
and maybe wth the states? 
, This IS duplication. 

Mr. MiNTz I would like to clarify another point. We do not intend 
to have the Federal consultants acti\4) in those States that provide 
btato consultation services. We are talking about allocation of resources, 
more precisely. Federal consultation resources in those 20 States in 
Which no btafe activity of any kind in the consultation ai-ea is taldne 
place'. I' ° 

, Mr. Gaydos.* The roads to many places are paved with good 
mtentioAs; however, the. fact remains that just does not prove to be 
the situation many times because \ve are in an area of skepticism at 
best, because we don't know what is going to occur; nor does the 
JJepartment know. 

. The point I am trying to make is this: We have a track record. We 
have the States that have manifested their desire to cany on States.- 
nghts anih to do th^ir share even on a 50-50 participating basis, 
tunding, that is, and we h^ive tramed personnel, we have had some 
experience with it, more in the offing, and 15 have just applied and 
they are going to be added to the 20; that is not too bad, 20 plus 15, 
and that adds up m my mine} to 35 plus, because you have a couple 
of o^thers. * . ^ 
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Mr. Miller. Under the OSH Act, wo have 56 jujisdictions including 
the Virffm Islands and Puerto Rico. 

Mr. Gaydos. The way I understand it, some States don't have a 
need because of their activities, I don't know, but tho fact is;*I can't 
understand tho turnabout, tho change by tho Dopartmont supporting 
this legislation wSon a short few montns ago before tho Appropria- 
tions G^tpJ^tteo everything was hunky dory. 

Thor^^j^vero no problems raked. Everything was working w8H.I 
can't unclorstand tlio complete uimabout. 

Mr. MiLLEK. I am Hot sure the turnaround is as dramatic as you 
described it. Mavbe things were not working that well. 

Mr. Gaydos. X >neld back to Mr. Sarasin until I come up wilh a 
few more questions. V 

Mr. Sarasin. Thank you, Mr. Gayclos. / 

I listened intently to the gentleman from Pennsylvania and I 
thought of a lot of reasons for arguing witll him except I am not sure 
I am not coming around to his point of view. 

I am concerned about the question he raises. If we do provide for 
full Federal funding,, the consultation, what incentive is there for 
*the States to remain in a program to provide their own consultation 
when they are only getting 50-percent funding? 

Is there an incentive? 

Mi\ Miller. There may be an incentive. I won't try to pass on it. 
but several times it has been mentionjsd to me bjr State and regional 
people that the States are closer to individual busmesses and concerns. 
Also, there is some sort of fear of Federal control. Thus, there may be' 
an incentive for continuing a State progi'am rather than bringing 
in the Federal Government, 6ven if it means additional costs. 

Mr. Sarasin. It may be an incentive from the point of view of the 
employer who would like tis be able to deal \vith people that he may 
have dealt %vith in the past within the State labor departments, and 
so forth, but whtlt incentive is there to the legislature of the State 
that has to £nd the money? 

Mr. MiL^pi. Simply response to pressure; I am talking about the 
pressure from business, to the effect, if the Federal OSHA comes in, 
some may say, "We won't use it." Maybe this produces an mcentive 
which may be substantial enough to justify retaining the State 
program. 

Ihis is what has been told to me in several places but whether it is 
the case or not, I can't tell you. 

Mr. Sarasin. With that same thought, can you thmk of an incen- 
tive, or have you thought about incentives to keep the States involved 
in the complinnce aspect of OSHA?^ 

Mr. Miller. This is a problem we have under study right now 
and we hoj)e to have a more de^nitive statement by the end of this 
summer, %vithin a month or so. - 

Mr. Sarasin: I have the feeling we are getting hung up in the smatf 
stuff here, and forgetting the goal, the goal of the act aeing to provide 
a safe workplace for all Amencans. 

I think that consultation is certainly a desirable way to help with 
that goal and we do realize we are tallang essential^?" about voluntary 
compliance because we are not going to look at eve^ worksite. 

Certainly the people in my distnct have expressed a great desire 
for consultation and to have it available. I sent out a questionnaire 
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^ J.1 ''^'^ni*'*''''' ?'"°b«bly, bGcauso it was a couple of years ago, 
■ CoMeTticut ''™P^°y''" '^^ -^^^"^ ^^ons in my district in 

I did nofr^et tlie kind of response that apparenUy Mr. Gavdos has 
seen m the Liberty Mutual situation. . xi. wayaos noa 

We did find that the larger employers received a great deal of 
Z77^^°1uu the workmen's compensation carrier and inspections 
anj so forth, but the smaUer employers simply paid the premium 
and never heard from them. ^ piouuuiu 

fln?T^Mnw/'^n*^-T kT? i consultation available to them-, 

B . T j^"?? Darnels bill IS a good way to do it. 
ih^^L\r n ^ agreement with Mr. Gtiydos. I am concerned 

i?flw ft TP^^ ^""^ V^? ^ ^^"7 practical point of 

view, It nWns .fewer consultmg people in the field, ultimately fewer 

X tention of the act and I wonder if you could commit on ^hat 

( fiJi^^t r I '"'^'^t- concerned the Department. 

^ Smaiy of protectingi the workers. That consideration is' 

tatioS?''^"^^''^'*"' "^"""^ ^^'^ ^« support consul- 

thJI.^l?'"^ 'l^^'^'" to do lit through more general'education, 

through general comphance, we are m favor of those, too, in tiW 
to meet the pToper mix. J'^^b 
q/^fi® exact way to do it is not something we have a lock on. If 
■ u"^ programs general compliance and everything 

else, the mechanism is there in the bill. • °ij"'"x"g 

Under 7(c), if the State is stiU interested in having a limited program 
wLtf ' P'?^'"""' ^"^^'^ consultation, we are providing tLtftS 
Uh.t r T T''^^ °^ providing on-site consultation we would 
* mnlrinl n^^if^T^T^^T^^ ^^P' '^"t a decision that we 

- I ^ i^"^"'" I^epartment. It is a decision that the States 

themselves jtre making and you are helpihg them make this decision. 
^in.P w T ° ^"^""^ ^° ^« oriented rather than process 
'Shf/i r^lr, ^°P"'^' P question you raised of the 

ablate plans-the role or the retention of States i£ the plan, or en- 

" teS?'''^ "S?' to join-to have a better idea on that to 

present to you within a short timeframe. 

mJ' SaiSin Tes*^^° ^ ™^ coUeague yield? 

. " nr^K* ^^""fu ^" 9° "^^j^ ^'^^'^ P°"^t, am I too far off wheii I conclude 
or observe that if we do this, those 15 States which have wanted to 
participate at a cost of 50 percent of the funding wiU drop out? 
^ Aren't we gom^ to set a bad precedent? - 

' ^r^^^ f^re never going to have another State 

ever warn to participate? 

You are going to kill that desire. The ^^hole ttajught behind the 50- 
percent partic^ation matter by the States was to enlarge the fundi 
' II the States to spend some funds along these lines and to make 
that $5 milhon turn mto ^0 million. 

If I were one of the. 16 Slates that have applied and now you turn 
around and say, "I am gomg to supply these services.^s I see it,* 
they must say of necessity you broke faith with them a^, No. 2, 
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"Wo ore never going to participate with this act and vou take this 
ball of wax, and do it yourselves/' and that is after the expense of 
gping into the programs and after going to the expense of paying 50 
percenflfcand tne expense of hiring and training and promulgating 
their activity and engendering the good will of thewc business people 
and employees and workers in the §tate by saying, "Look, we want to« 
participate and we want more money plo\ved into OSPIA and more 
money plowecl into the business of consulting. We have gone ahead 
on our own initiative and done it. Now you go and cut tne logs out 
from under us and yoii are not going to got us ever to participate." 

And then OSHA will perhaps have to buy the States' participation, 
depending on how^big a carrot we hold out. 

Because thoy will say, "Look, you broke faith and you want to go 
into the business of consulting and we thought you made that de- 
termination that it should be separate, the two of them, and now you 
are cutting our le^ out from under us." 

I think you are in a dangerous area, a self-defeating type of action, 
and I have groat fear that fliis might disturb orderly development and 
enlargement of OSIIA in both areas, 'the consultative area and the 
area of compliance, berause the record is unmistakeable in showing 
you have had the program for 4 to 5 yeai-s and can't even hire tliB 
people, sufficient number of people insofar as training is conoemed, 
putting in an effective activity, or making the act work like we thought 
it should. You haven't done it at the compliance end an^ now yow 
take unto yourself, when you, don't have to you are taking unto 
yourself another segment of this whole complicated picture; that is, 
consulting where the States have, I think, excuse' my language, been 
damned nice in responding as they have to date. 

Now, I feel that it is just counterproductive. 

I feel very bad ^bout it myself personally. I feel very badly be- 
caAso I tliink your Departmont;ils going to experience some of these 
tliiigs that I am predicting are going to occur; that is, a (^omplete 
puMout by evei7 State. They are going to say, "Do it yeurself, and 
W9 are not going tp participate." ' J ^ 

And, agam, I will conclude, Mr. Chairman, but you are going to 
have the same situation whicii we again hotly debated on the floor— 
comi)liance and consultation shoulc^not be in the same Department. 

Mr. SARAsm. Will you yield? 

Mr. Gaydos. I am sorry. 

Mr. Daniels. You still have time. 

^Ir. Sarasin. I certainly don't agree with the gentleman from 
Pennsylvania that the cqmpliance and consultation cannot befm the 
same department. * 

In fact, I think it is probably desirable' to have them in the same 
department. People can still operate in different modes. We have to 
do it every day of the week when we try to evaluate different pieces of 
legislation, and I think we can bo objective on that basis. So can an 
inspector if it is his job or if he is a consultant any particular moment, 
he can be a consultant, t don't think we should mistrust everybody, 
which seems to be the vogue foday. ' 

But I am\)oncerned with one point the gentleman ihakes; Will the- 
States geti^ out of this business? 

I would hope there would be some answers to that. 
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Obviously, there is pressure today for someone to provide consulta- 
tion. 

Mr. Gaydos. Mr. Sarosin, if jrou yield to me for a second, I think 
you and 1 both shared at that time the tremendous pressure on all of 
us, particularly from the business jleople who took that position, 
Ihey didn t want ponsulting services, mixed up with compliance.'* 
1 hey were etemaJly fearful. Unequivocally, they stated themselves 
opposed and the Chamber and other witnesses opposed it and now 
all of a* sudden, even^thing is all right to go ahead and merge them 
and none of the problems we saw before and none of the objections* 
wo pub on the record before are now valid. / * 

Mr Miller. Ma>^be now wo ought to change the law because we 
have btates now doing consultation and compliance and if it is not 
meant they should do both, perhaps there should be itoarfiendment 
Mr. Sakasin. What is the record on that? 

Mr. Miller. About one-third of the States are^now doing both 
consultation and compliance. • ^ . 

Mr. Daniels. Will you yield? 
Mr. Sajlasin. Yes. 

Mr. Daniels. If I may respond to both of my distingui^'hed 
colleagues sitting with me here today, I think you have apples and 
oranges all mixed up here. 

There are 22 States which currently have approved section 18 plans 
and, of these States, 20 offer oysite consultations. 
pne State, Iowa, is planning^his service and another State. Utah 
has chosen not to offer coTisuitation. < 

. I assume tha^if this legislation is passed, that the Department will 
require the State of Iowa to come up with a plfilbAvhiph will provide 
for on-site consultation. A V V 

Now, howevery it has been mentioned time and tiihe agam, by my 
distinguished colleague from Pennsylvania, Mr. Gaydos, and I want 
coniplimcn.t bim, ho has shown he is a very, very good la\vyer by 
the questions he has asked here today. But in response to his concern 
about these States dropping out, no one can foretell or anticipate how 
S many of the 20 States presently having on-site consultation will drop 
. out. ^ ^ 

There is an incentive for those States to continue to operate their 
o\vn plans. Even in spite of the 50-50 funding and that is, th6 fact 
.that they hife their qwn personnel in additibn to the fact that some 
btat-es like to be closer to their industry. ' 

So I don^t fear that all 20 States or 22 States presently in the plan 
are going to drop out 
Now, getting to the othfer side of the coin with respect to the 15 
^ . btates who are authorized und!ei*\ the recent appropriations /1)ill to 
participate in the plan whereby"^ provide 50-50 funding. 

They are getting that presently under-the 1975 Appropriations Act. 
J he apnropnation of $5 million tliat we authorized recently applies 
for fiscal year 1976 and tfiat has not been enacted into law as yet. But 
with respect to those States, likewise, they hire their own personnel. 

Now, the question that imy distinguished colleague Mr. Gaydos 
propounded, assumed' that the legislation unSjr copsideration is 
enacted mtojlaw. ^ - 
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This legislation may not be enacted into law; so I will present a 
hypothetical question to you : 

If this legislatioii is not enacted into la^v, and if no appropriation 
next ;yoar is made by tJie Appropriations Committee, wnether it be 
$5 niillion or $10 million, if such appropriation, or if no fimds rather 
are appropriated next yeac, what vn\i be the status of the legislation 
with respect to on-site consultation? 

There will be none, It mil only take place ,in those States that have ' 
approved plans under section 18(b) ; is that not true? 

Mr. Gaydos. Are you asking me? 

Mt^^Daniels. I am asking anyone in the room who cares to respond. 

Wilson. That is correct, . • 

Mr. Gaydos. That is correct; \ 

}At, Daniels, So, therefore, if we don't haVe this legislation and if 
the Appropriations Comniitteo next year fa^ to come up with an 
appropriation for HEW-DQL, then there ^vill b^o on-site consultation 
sei*vices provided to any State except those States that have approved 
plaii under 18(b) ; is that statement correct? ^ 

Air. Miller. That is correct. It might be helpful for the committee 
" to know the mapiitude of the problem. 

^or example, States not having consultation right now, if my figures 
ar© up to date, include Pennsylvania and New Jereey, no consultation 
whatsoever. There is not the problem of the (State inspector or a 
Federal inspector meshing gears but there absolutely is no one doing 
consultation 'at all in those two States right now. 

If the 7(c)(1)- plan funding were not continued, States such as 
Massachusetts and New York — and I have a full Ust if you are 
interested — would also have no consultation whatsoever. 

There are 15 in that list, and I tliinlc 19 or 20 in this, other. . 

Mr. Gaydos. If the chairman will yield, let me ask you a question: 
You don't have a track record on the 15 you just signed agreement 
mth. You don't know how that is going' to work, the consultative 
services alone, period. You don't know, do you? 

Mr. Miller. What we find out on the record? We know the wnount 
of demand and the sizes of businesses and what types of business were 
asking for it.*' ^ - 

Mr. Gaydos. You Jmow the type of demand. What were you going 
to do with 40 or 50 on-site consultants or engmeers or experts, what- 
ever you want lo call them, as was admitted in the testimon^before 
Mr. Flood recently you were talking about 40 or 50 men in 50 States 
and tenitories practically, and what ^vill you do yith that small 
miniscule force; what* will you do with it? 

' Now, in one State you have more than that. 

Mr. Miller. First of all, that is the first year figure; and second, 
wcf arc not going to try to put them in all of the States. 

As you said, we are not ^oing to try to intrude on the States that 
provide their own consultation. , 

Mi*. Gaydos. 'The funding has to occur. 

Ivlr. Mili^er'. That is right, but we hope that funding will occur anid 
we roll up that many more inspectors. ^ 

Mr. Gaydos. I heard it mentioned that tho§e States that are now 
providing enforcement procedures and others, because of an approved 
plan, other things under the acCalT ^J'f the CompM^T things' required 
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™oThi?^s— ^^"^ service, those States are doin^ 

Mr. Af^LLER. Many idore than two. ^ 
Mr. Gatdos Many mor^t the two things we are talking about 
enforcement plus consulting, what do you think about thelitis it 
working or not working? ,1011, 

• h ^^u""' °{ ^^""^^ ^^'^t determination will be 

made th s year I don't want to prejudge that for those 18(b) States 
That judgment is- provided for a statute. qtaies. 

Mr. Gatdos. Don't you think, and agam, we are getting back to 
what I have been advocating, wait a little but toWd out? I don't 
J^7t V'""'. .vl'^°'^' '^^d I don't pretend to even be clairvoyant, 
and I don t think you are either m your official capacity, nor i^ the 
Department generally,^ but I have been, I thirik, emphasimg that 
wo are premature with this action, we ought to wait to see^what 
happens in the 5 States that are just go£g to provide consulting 
services a partial service, and what kind of record we ^vill have with 
the States because they might be in troublp, too, when they make 
attempts to provide consulting services along with other enforcement 
aspects of the act and the other two or three thalrare flipping around 
in no man's land. I'l' b "iwuuu 

.u-'^'^u-iJ^^f''''^^ ^ fe""'*^ Imowliow essential. the track record is. Also 
this bill does two things, not one. ' 

If you want to make a distinction between con3<5mtion on-site and 
education generally, we happen to feel that, in ^eral, the education 
process aimed at groups of people, groups of businessmen for example 
may be much more cost effective, but there mil he need for both efforts' 

As to the element of exactness, we don't kHow right now. But if 
- we fmd the demand is tremendous, fir^t of all, you will hear about it- 
and second of all we ^-,1 assign priorities so we can go to areas and 
take care of the i*eds. It would be a s'hame to let those needs be put 
off a year or two or three more, k 

On the other hand, 'if there ii not a great d«ffl»nd foRon-site con- 
sultation, our staff IS not adequate nght now toaea\ \Hth the o-enei-al 

H'rSKifdTeTseJf^^^^^^ 

The time lyill not go to waste one(\vay or the other. We will fiH-a, 
need. The only question is, which nefed? 1^ 
Mr. Gatdos. As*<pomted out, yo\ have that ability under W 
present Hct to provide educational Services aqd facilities and to 
educate; you have that nght, nght now? 

Mr. Miller. We have a smaU staff of people who do both tsainine 
and some education. & 
Mr. Ga-tdos. Well, after 4 vears, you, have had £he right^o'do it 
^nd authonty to do it, statu|#y law, and you have it in mind to do it 
and you have not done it. 

What do-yDu expect in'this other field if aU of this tune you.have 
not done that, Avhat do you expect if. we give you this obligation to 
lulml, you know? . ^ , 

I asketl the question before: what we are going to do ivith 40 or 
50. people, but when are we going to have a full complement m vouk. 
opimon, if you can't project, and I don't think you can probablv 
because we don t even know whni. it «H 11 \ > ^ 
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Mr. Miller. I think it is like flying saucers. I thint if there will be 
more need, we can ahvays*justify more, and more we are trying to be 
responsive on tMs. * 

Mr. Gaydos. I won't intrude, but in su^esting that opinion of 
'yours, I cite this one fact; We have relied upon the same type of 
doubletalk before, and we are talking about the compliance officers, 
and still, 4 yeai-s later, we have 170 slots you have not filled, and the 
only excuse you advance is that: "Wo pan't find qualified men.'' 

Now, 4 or 5 years of waiting to find qualified men, and vou have not 
utilfeq^your educational ri^lfts under the act, you can't nnd qualified 

4 years later, 170 openings; something is amiss. 
'No. 1, you don't liave facDities to prepare the mjm properly; or 
TsTo. 2, there is no desire ^to put the sufficient number of compliance 
officers into active service. Somebody is dragging their feet*. 

Mr. Miller. It is much more simple ^an thut. My facts might not 
bo accurate, but it should be in the ball park. We had approximately 
800 compliance officers. 

Mr. Damiels. You had 1,100, according to testimony. 

Mr. Miller. No, no. Wait a min-i^te, please. 

We had aroimd ^0. We felt this was insufficient, and we asked for 
several hundred more, and we got them and there is still con- 
troversies over how much will be support p^d how much other. 

I am informed it is about for 590 more and this was only recently 
' granted us. We are trying to staff those up now. 

It does not happen instantaneously; you are right, but we feel 
there is a need for that many. 

Mr. Gaydos. Four years, five Jears, to determine this^ your findings 
and your action, when they can't stand up undler scrutiny as to reason- 
ableness, there is so much delay. 

There might be more reasons for it. • ' • . 

' Mr. Miller. When we jump from where we have 800 people in 
compliance to adding 500 more last December, wasn't it? 

Mr. WiLSOM. We received positions authorized out^f the appropria- 
tions bill passed last December. That gaYS us about 3l)0 more. 
• / We have re programed State grant money to add about another two. 

Mr. Gaydos. So the record is accurate, actually. It was 341 total 
jobs and 300 inspectors, is that right? 

Mr. MitLER. Yes. 

Mr. Gaydos. Let me conclude and I know, well, I appreciate my 
chairman's f)atienco with me, but I must make th ^ p oints. I don't 
take too^cffT^ time in most meetings we have, or^hearings, but if, to 
date, aflel^ 4 to 5 yeai'S of activity, we have expectation, reasonable 
* statistical expectation of an on-site inspection on ce ev ery 100 years, 
depending upon the personnel, whaf^u ,wii e\j)ecL, if you take over 
these obligations, as I presume is going to occur, and the ^States are 
going to pull out; what can we expect as far as consultative services and 
as to the response of your Department as to number of employees that 
^will be capable of providing these services?-^ 

Mr. Miller. I joined the aeency a month ago and I ceased reacting 
^ a little over a week ago, so I know you are not reflecting on me. 
Mr. Daniels. Have you concluded? 

Mr. Gaydos. Concluding, Mr. Chairman, I think it is a proper 
question, you raised the specter, and I think properJy so, talking about 
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SS.millioli not .being nppropiUl'Ptl next year, that possibilitjL how can 
we rely upon tho money you have m tho legislation to bMlH^pnated 
also, both for tho same purpose? • ./hi 
Mr. Dan'ibls. WoU, youAilod to realize tho point that I raised Tho 
^ AppropnatioiiB Committeo said ; It was not their function to take over 
legislatayo duti(^ IHiey expected, or^er© was an e.xcuso last, voar. as 
counsel for tho department has poSiCM out in £ho testimony hero to- 
(!ay,^ityvius»becauso of thalatenesfe of tho' promulgation of tho regula- 
tions, not until May of this year, that tlicro was not sufficiont oppor- 
lunuy for thoso 28 jurisdictions to appfy for tho funds, antl on v 15 
jurisdictions anplied. • ^ 

It wa«8pon.ftcally«tated on the floor bvyour dlslinguished colleacuo 
^ from Pennsylvania who managed the bill (or t|ie Appropriations Coin- 
iiuttee that.this was nort a duty or rosponsibiHtv of the Appropriations 
V ommittee.* , , " « * i 

It should be Immlled by tho appropriate logLslativo committoo 
having junsdiclion which ls this committee. 

So, thorefoio, 1 point out that if this legislation Ls not enacted, pi^o- 
/ viding for on-j^ite consultation, and if next vear, no appropriation is 
. niade..^vou aro gamg to have may Statas wliich will not bo able to 
provide thus service. 

That is the rciuson why thoro is a nm\ for this legislation. 

Jlowever, we could ar^vio this point time and time again ami have 
gone uplwll and downhill sovchil times already today. 
. With respect to tho 500 slots that are open for inspectors and con- 
sultants, 1 might say that with national nnemploynfent hovering at 
^ 8.0 percent with approximately 8 million or mbro people out of work I 
(lout think tho Department of Labor will have any (HfRculty in re- 
questing applicants for jobs and I think there aVe many qualified 
person.s who are knowledgeable and have sufficient expertise to bo 
• trainee for this job with very little difficulty, can lo put on board in 
a short period of time. , . 

I am going to ask unanimous consent that any mombef of tho 
conuitittee that has aiiy questions on the legislation, that, they may 
\ . be permitted ^o submit those questions in \mting to tho Depart- 
ment and the Dopartmont respond i\i writing atul that they bo 
incorporated in the recoWl of this, proceeding immediately following 
tho testimony of all of tho \vitnesses here today.* 

h there objection 16 that unanimous consent toquost? 

Hearing none, it is so ordered. , 

Tho hearing tgday. wiW adjourn and we will meet on 'Thursday 
.July 31. and the room will bo announco'd later and I would lilio to 
mention that at that time the witnesses will bo representativbs of 
labor organizations who will be testifying. 

(WherouW.at 12:45 p.m.,- tho subcommitftoe adjourned, to ro- ^ 
convene on Thursday, July 31,, 1975.] , 

[Material submitted for hiclusjon in tho record follows:] 

• ' ^ ^ X^3. f^EPAnTMKNT OF LADOR, 

Occupational Safety and Hkalth ADMiNi«Tri.\TiON, 
. . Hon. DOMINICK V. DANiKi^^ ' Mington, B.C., Septemlwr 11, 1975. 

Subcommittee on Manpower Compensation, and Health and Safety, Committee on 
Education and iMbar, House of Representatives, Washington, D.C. ' 
m:AR Chairman Danikls: In answer t» your letter of July 28. 1970, I am 
enclosing tho responses to tho questions you raised on lho issue o/ on-site con- 
5D-338— 70 7 V ^ 
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Bultntion for iho record of the proceeclingH on II. R. $01*$) by the i^ubcoxntnUtoo on 
Mnnpowo^, Coinp(«nHution» nnu IleiUth luid Hafoty. 
V In nddftloA to your c^u^stionn, I would Ilko' to cxpnnd hero on my Temurks 

\ mudo lit the hcarinu on tho l?4Uo of cOinpUnnco stnfT rocruitnicnt. CongreHatnan 
^ Guydos rfvlm'd thlH Wuo when ho Tufonrcl to^intorroatloh on what ho conBldcrcd 
to be a Mativcly high nito of vacancies among tho Held com pilau co Btaff. 

Aa you know, the Fiscid Year 1075 appropriation bill for tho Occupational 
Safety and Health AdmInLstratf()n (OSIIA; contained aiUhurlzatlou to hire an 
additional 341 personnel (300 compliance oflicen*). The bill wan enacted on 
December 7, 1074. Since that tlmo^ OSHA hius filled all of these newly created 
' , poHitlonfl. In a subHequent rcprogramfnlng action nece8:^ltated by tho wIthdra\uU 
of Stato 18(b) opefatlons In Now York, Now Jersey, and IlUnolH, another 300 
Federal OSIIA po^ltionH were authorized. OSIIA immediately Initiated another 
recruiUng drive, and as of July SJI, 1075, wo had hired 123 of the 300 authorhed 
po,sitlons bringing our field compllaneo Htaff to 1,173. 
' On Jui\o 10, 1075, the Himse voted to reduce OSIIA'h Fiscal Year 1070 appro- 

Eriatioii request to ellntinato annualUatlon coHtHjor tho 300 new positions whloit 
rtd been authorised In Juno 107-1. The Approprlationn Subcommltteo report 
I Indicated o belief that OSHA would not be able to quickly recruit and hire the 

'additional stufT* This action by the IIoUho Is now being appealed. Until this matter 
is teM(4Vt*d, however, wo cannot act on the current vacancy HltUatlon with any 
degrei< of certainity. This is unOlN'tunati*, Hlnco our recent recruiting drivi»s havo 
been Buee(*>wful in attracting college graduates and experienced safety and health 
professionals, unemployed as a result of ihe general economic situation. 

AIm) eneliHed is a c<»rreeted copy of my testimony given before tho Subcom- 
mlttve t>n July 24, 1U75. The text nas been cheeked for both content and errora 
and all e<»rreetions are clearly (luiicat^d. ' 

I to thank you for permitting nu* to appear before the Subciunmittee to 
discua-* \\M. 8(J1S amending the Occupational Safety and Health Act of 1070 to 
provide on-sUe conHultatlon by Federal i)ersonnel. I hope the information I havo 
provided will be helpful to you« Should you need further Information, please 
contact mo. 

Sincerely, 

MAUftUALL LkK MlttEU, 

> ' Deputy A»Bi«iani Secretary. 

Enclosures.* ^ - 

QrnflTioNs ON H.R. 8018, Consultation and Education to Employkiis 

Question, If nn OSHA consultant d-et ermines that an empkiyer could bo OHslsted 
in health hazard recognition and ellmiitation bv NIOSII, would tho OSHA c<m^ 
sultaiit c:ill in NIOSH? Would tho consult ant Tdfseuss this with the employer prior 
to contact with NIQSII? 

Answer. Yes, we would call upon NIOSH for consultative assistance In cases 
where their expertise could be useful In helping tho employer eliminate or reduce 
tlie effects of health hazards. In addition. Bhould an employer roquestlng con- 
. ' si|4talit>n apt)oar to be faced with a pantlcuiarly complex variety of health hazards. 
OSIIA winild encoura|5e tho utilization of a NIOSH survey for health hazard 
recognition and oHminatlim. 

Question. Do vou anticipate coordinating your educational efforts with NIOall? 
Will you ask NIOSH to assist In education and training in h>cal communities? 
Can you give thi^ Subcommittee an example of how you might eooVdlnatc an 
educational program concerning hazards In particular industri(*s with NIOSH?" 

Answer. In accordance with section 21 of tho Act, both OSHA and NIOSH 
are involved in trnii\ing and education programs, but focus efforts In different 
areas. Ot^IIA handles in-hoitse training of It.s safety and health professionals, as 
' well as educational programs for*employe(»s and emphiyera In their local commu- 
• nities. NI(.)SH, on tne other hand, aevehips and institutes long rango education 

{)ro grains Tor those wishing to become safety and health career professionals, 
loth in government and private industry, and develops Informational programs 
on tho proper use of adequate safety and health etiuipment. 

This demarcation of nMpcmsilJuities was spelled out in a bilateral agreement 
between the two agencies signed hi October of 1973 (copy enclosed). 
" On projects of mutual interoat, the two agencies have coordinated their efforts 

^n the past and will continue to do so when appropriate. -For example, OSHA has 
provided advice to NIOSH In setting priorities for its Health and Safety Guides 
for OSHA standards. NIOSH and OSIIA are also currently cooperating on tho 
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ilS!!ifl"?.n,^"i.' °m''°S?rP°"'',?,"?.° ""^'^^ 0" the fundatnontals of occupational 
"^,'T'"'-.T'*''fl''''" ^° "'"''o available to coUogos and unlvewltles for 
aspiring safety and health professionals. uuiv<.«n,i<.a lor 

nf Wl^Jt'nn J r y"""" ?f " suggestion proposed by the National Society 
SrnnM^^ tngineers that Congress allow the ^ippropriation to bo used for 
Sfnn fVnr'°„'',liii'"P"'^, of 8afety-or1entt.d organizat/ons to provide son^ "coin- 
nmnity or public" scrvieo? The Engineers believe that in this manner Conm-Ss 
could obtain not only quantity but also experienced people to o^i^ T„ co?"K 

ftf n"rX'".;^'^?^'''.f'*M''T"''5"°" ""nendment be enacted, OSHA wlU be looking 
at a variety of IrvdlvidUiiils and groups as potentla resources to assist in the conJ. 
811 Itat on progran. If the Professional Engineers havo the nLde^ertlse av°i°? 
able, thpy will definlloly bo considered In this egMfcxt. Howovor, Suse of the 
need for uniforn.ity of technical interpretations, aKety and hea th professional 
ClZ '' fAh«;i'''.''''}""? 'I't' 'ho Federal program will need to bo cfosely super- 
vised, bo they I'ederal staff or private individuals working under contracts. 
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ON-SITt CONSULTATION HEARINGS, OCCUPATIONAL 
\ . SAFETY AND HEALTH ACT - * 

* ' > ' 

^ THTjSsDAYjj JULY 31^ 1975, * * 

House op Rbpjibsbntativbs, 

^ ' SUBCOiMMITTBB ON MaNpWbr, 

COMPENSATION, AND HbaLTH AND SaPBTY OP THB 

CoMaiiTTBB ON Education and Labor, 
^, , . WashingtoTi D,0. 

' oivi^V^ u ^J^^®^ pm-suant to notice, at 9:36 a.m., in room 
S V ""^^nM ^.T? Washington, D.C., Hon. DoiS 

AT V; J^ai^els (chairman of the subconynittee) presiding. 

P^f Sue Nelson, iegislativo associate; Denniese Medliq, 
labw' com^ei ^^search assistant, and Edith Balim, raiiiorifcy 

TT-^Si,^'^^^^Q^^^'^^^°,^"^'=°'"'"^"«^ onjManpower, Compensation and 
Health and Safety wll come to order. i ' ^ 

„»,T°?7fl!? u°n*"'"?-'^*^. of hearings on RR. 8618 
H«nlfh^??«H"?' f ^'"^ •P/^P"^^ *o Occupational 
?i?nir? f y A^u^^^^Ji^^'^''^ cbnsultative sei-vices to employei^ 

desmng,to comply with OSPA standards. ^ 
, At ttus time tliisjiill is cosponsored by 23 of my colleagues but, more 
important other legislation was, introduced earlier this year by mv 
colleague, Mr Litton, which would provide the same on-sit^ consulta- 
tion, e.vcept that jurisdiction to conduct such consultation would he 
Jiandled by the Small Busmess Administration. Mr. Litton's bill is 
<=o^PO°sorecI by appro.ximately 75 of my colleagues, 
in addition. Congressman Findloy introduced a bill which would 

r«r2? K ^ff ^^""^ services and his legislation is cospon- 

sored by 25 to 30 colleagues. „ » 

I mention these facts to indicate' the great interest in this subject 
""rn^^L P^°Pos« *o conclude these lieanngs today. 

We have^ listecl to testify representatives of labor and our first 
witness IS . Mr. F. Howard Mc&uigan, legislative representative of 
the American Federation of Labor and Congiess of Industrial 
UEganizations. 
. ♦ * • . 

STATEMENT OP P. HOWABD McK^UIGAN, LEGISLATION EEPEESENT- 
ATIVE, AMEMOAN PEDEEATION OP LABOE AND CONGEESS OP 
INDUSTEIAL OEGANIZATIONS, ACCOMPANIED BY GEOEGE H. E. 
TAYtOE, EXECUTIVE SECEETAEY OP;rHE APL-CIO STANDING 
COMMITTEE ON SAFETY AND HEALTH 

Mr. Daniels If I may say before we proceed, in ^ew of the fact 
that we^are working under ™t pressure here these days, tfnd have 
been fqf the past 3 weeks, I am sure everybody is aware the House 
meets at 10 instead of the usual time^t 12 noon. Tl^ese hearings 
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will be interrupted by quorum calls as well as votes so, therefore, I 
am going to impose the 8-minute rule on my colleagues. If time 
permits, we will go back and renew the questioning. 

You may proceed. , w i u • r 

Mr. McGuiGAN. Mr. Chairman,. our statement is relatively brief so 

I will read it. . . ^ i i ^ r t 

On behalf of the American Federation of Labor and Congress of In- 
dustrial Organizations, I appreciate this opportunity to present the 
vie\vs of the AFL-CIO with respect to H.R. 8618, H.R. 8334, and H.R. 
3258. 

I am {Accompanied by Mr. George H. R. Taylor, executive secre- 
tary of the AFL-CIO Standing Cpmmittee on bafety and Health. 

I know this bill is entitled H.R. 8618 but a typographical error was 
made in the statement. " 

Mr. Daniels. I wi^ ask .unanimous consent wherever il.-tt. 
Appears, it will be corrected to H.R. 8618. 

Hearing no objection, it is so ordered. ^ i o r . 

Mr McGuiGAN. These bills would amend the Occupational balety 
and Health Act to make on-site consultative services available to 
covered employers on request for the purpose of encouraging volun-j^ 
tarv compHance. . 

the AFL-CIO has not opposed the use of on-site consultative serv- 
ices as one means of encouraging compliance with the act. The, original 
arive behind tliis program was, however, to sj^bstitute consultation for 
first instance citations, and, at a time of budgetary stringencies, to 
f lu-jiher weaken compliance efforts by siphoning off scarce money and 
manpower into consultation. * , i 

This is the reason why we have consistently stated that tUere must 
be a rigid separation between inspection and consultation personnel, 
that funding be separate, and that in no way should consultation be 
construed as a substitute for enforcement, or even a^ the best method 
for helping employers who wish to comply with the act We are pleased 
*that Representative Daniers bill, H.R. 8618, does fully contam these 

restrictions. - ^ o.>^o -l 

While we have no quarrel widi the goals of H.R. 8618, it raiseg a 
number of questions. Some of these have abeady been asked by other 

witnesses. - i. u 

Presently, tliere are iwo on-gomg' programs of on-site consultation. 
The first of these has been in operation among 20 of the 22 btates 
with section 18 plans approved and in operation. These are funded 
under section 23tg) of the act on a 50-50 basis by the Secretaiy. 
The second such program was enacted by the Congress by means of 

#tin amenadient by Representative Sfceiger to the Department of 
Labor-HEW uppropriations bill fdr. fiscal year 1975. Ihe bteiger 
amendment appropriatt^d $5 million to provide on-site consultation 
nrof^ams by contract vnth preempted States enteiing into contracts 
wtS the Secretary under section 7(c)(1) of the act. This program 
was begun in May by the Secretary under 50-50 [uncling, mth 15 

* preempted StdtQS presentlj^ participatmg with about $3 million 

The House of Representatives, in passing the Labor-HEW appro- 
priation^ bill for fiscal year 1976, has continued this program at the 
$5 miUion level. 
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As we see it, H.R. 8618 wou^d amend the act to establish what 
would be a'tlurd program for furnishing on-site consultative services. 
It alithonzes the Secretary of Labor to send hiA own consultative 
representative to any employer requesting such seiVkes. Such a visit 
could be made m a section IS State operating itsVvn consultative 
program in a preempted State presently under th«J Steiger amend- 
mwt and in a preempted State not under the Steiger amendment. 

btates mth section: 18 plans in operation would continue to have 
theu- on-site consultative programs financed on a 50-50 basis bv the 
Secretary, as would preempted States under section 7(c) (1) contracts 
now m force With the Secretary, as provided by the Steiger amendment. 

Un the other hand, employers in any preempted State would be 
able to have consultative services furnished them by OSHA peraonnel 
totally financed by Feder^funds. " . 

.u^'J^^^- intended totally to supersede the Section 18 and" 
the bteiger amendment consultative programs? 

2. If so, thjfi-e appears to have been insuj!|^t thought given to 
the problems Chat could ai^se in the section 18 States— mth the Federal 
consultative personnel operating on the same side of the street as their 
btate counterparts; even if employer requests for federal OSPLA.- 
consuUan s would be referred to the section 18 State for action, 

3. Would H,R. 8618 terminate the section 7(c)(1)' contractual 
arrangement now operating m 15 preempted States and in the process 
of being funded by the Congress for fiscal year 1976, or could the 
becret»ip' continue and expand the section 7(c)(1) program if other 
preempted States wish to participate? ^ ^ i & 

4. Would H.R 8618 require the Secretary to provide consultative 
services to the other m-eemptod States with OSIIA pereonnel fully 
funded by the Labor department, while the 15 States with section 
7(c)(1) contracts would receive only 50 cents on the dollar? 

It 18 obvious that the ambiguities in thi§ bill would result in decisions 
being made by the Secretary as„ to the manner of implementation 
ouch decisions could very well result in: 

One. No change among the section 18 States mth their own con- 
^ultaUve programs presently financed on a 50-to-50 basis. 

iwo. Retain and renew the section 7(c)(1) conti-acts presently in 
force among 16 preempted States, for which congi-essional fundine 
, appears a matter of course for fiscal year 1976. . 

Thi-ee. Concentrate OSHA consultative sgrvice among the pre- 
empted States which ai-e n9t interested in a section 7(c)(1) contract 
tor on-site consultative services. 

In sum, PI R. 8618, from the standpoint of its implementation, is 
legis atipn of hmited appUcation, on^y to those States which are pre- 
empted and lifelong a section 7(c)(1) contract with the Secretarv.to 
provide persoftnel to conduct on-site consultation under the Fecleral 
provisions of the act. ~ j-i^utum 

1 a-tTI^?t^^"^S^ ^° the point of discussing with you what OSHA and 
iNlUbil are empowered to do under the act as it exists to provide 
on-site consultation and other educational and training programs to 
assist employers, particularly small employers, to understand and 
comply \^th the provisions of the act affectmg their own operations 
^u^t of all, section 7(c)(1) of the act does not place a ceiling on 
J^ederal.fundmg through contractual arrangements with non-Federal 
entities. It would require nothing more than an administrative decision 
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to provide 100-percent Federal funding for consultative programs 
among the preempted States by contractual means. 

Second, on-site consultation is only one of a number of ways to 
stimulate voluntary compliance among employers. It has long been 
our opinion, which we have set before this, subcommittee as far back 
as its oversight hearings of 1972, and, I might add, put forth ever 
since in the Labor Department since the law was enacted, that OSHA 
has consistently failed to provide the kind of simple, direct information 
to employers, particularly the smaller businesses, that they need to 
understand what they must do to make their ^mjiicular operation safe, 
healthy, and in compliance. Such failure has been a major cause of 
the torrent of protests, valid and invalid, that have deluged the Con-/ 
gress in the past several years and broug)it about such a feeling of 
hostility towai'd OSHA. ^ 

. What we talked about was the need for OSHA to develop simple 
pamphlets which tell an employer who runs a laundiy, a machine 
shop, a sraalf construction company, a retail establishment^ a service 
station— what OSHA standards apply to most workplaces, including 
his o\m^ what standards apply particularly to his kind of business, 
simply explained, and how to obtain further, detailed information 
and assistance. We note that- the Labor Department witness indicated 
that they are now iraplementino; these recomftiendations. ^ 

Kepresentative Steiger told this committee last ^veek: "The original 
Occupational Safety and Health^ctjincorporated the principle of 
first-instance citations as the means ii) insure voluntary compliance 
mth the act by employers. It is, in a sense, a disincentive for it is 
based on knowledge. There is a fear of Federal ins|Dections, citations 
and heavy fines m the present circumstances wliich in large part 
stems from a lack of knowledge on the part of many employer^ and 
employees." t-. a • 

This subcommittee has already heard from the Deputy Assistant 
Secretary for OSHA in the matter of on-site consultation as being only 
one ©f a number of wars to assist employers seekii^ to comply wnth 
the act. We agree with liis conclusions that *'* * * on-site consultation 
should not be viewed as a substitute for enforcement, or even as the 
most effective means for assisting employers seeldng to comply." 

Organized labor remembers only too clearly that consultations 
without enforcement was the principal highway, traveled by the 
State occupational safety and health programs before" the 1970 act 
became law. The resultant failure of that approach is the principal 
reason we have OSHA today. ' . 

OSHA can and should use the means it has at ha-nd to provide tha 
informational, educational, and other kinds of programs needed to 
allay the fear that Representative Steiger mentioned — the fear of 
ignorance which can and already has been turned into hostility. 

Third, the National Institute for Occupational Safety and Health 
has a jTrogi'am of hazards evaluation available to any employer who 
desires it^. NIOSH has full authority to visit any workplace at the 
request of an employer for this kind of assistance, a service, we regret 



Fourth, under section 18, on-site consultative programs should and 
can continue. . j ^ i a 

Fifth, the program begun by thp Congress for the preempted btates. 
• by means of section 7tc)(l) contracts can be continued and expanded 
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Avith 100 percent funding, if desirable, being requested each fiscal 
year in the OSHA budget. 

On the basis of the ^regoing, we have concluded that H.R. 8618 
the other bills introduced are not necessary to carry out their 
dpsirable pui-poses Both OSHA and NIOSH have the means at hand 
A^hich hfwe been the subject of our discussion, to accomplish the pur- 
^f^i? u ■ • 8618— if they do so aggressively and mtelligently. It 
silouia be a major oversigjit purpose of your subcomifiittee to see 
tl^at it IS done. 

Tbank you, Mr. Chairman. 
, IK Daniels. Thank you, Mr. McGuigan. 

I will fo^o questioning atj^he present time. I recognize the gentle- 
man from Florida. ^ , b . 

Mri Lehman. N^uestions, Mr. Chairman. I just wish to thank the 
• genthtoan^for his testimony. ; 
Mr^ayd^f^^' ^ recognize the gentleman from Pennsylvania, 

V Ji^- Ga^pos. I thank the chairinan- 1 have no specific questions of 
\ouf longs^andmg fn^nd. He has given excellent testimony as usual 
\ have not yet had time to comprehend and digest some of vour 
meamngfui dialog. 

I do -want to ask you for a reemphasis as to your conclusion. Do I 
. Jy understand you to suggest that we have meaningful oversight hearings 

^ rather than make an attempt\atc:this time to pass successfully the 

suggested amendatory, legislatidn? ' 

Mr. McGuiGAN. That is completely correjct. We were impressed by 



. AVAL ivLuvjuiuAiv. jinaL IS completely correjct. We were impressec 
^ the testimonv of the Deputy Assistant Secretary of Labor. We 
encouraged that we .think therd will be new emphasis in the Li 
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JJepartment, that ha^ been sadly lacking for the nearly 5 years since 
tlus law has been on th^ books, to bring about an educational program 
w J ^^^^ ettiployere and employees as well. 

VV e don't think any ne\^ legislation is necessary to accomplish that. 
Mr. GrAYDOs. Do you feel tha^, if we pass H.R. 8618 some provision 
in existing law might be overlooked and might become inoperative 
whereas if we didn't po^ the pending le^lation, those sections-not 
now being enforced specifically may end up being enforced. 

In other words, i/ you don't use somethmg, it is understood it 
becomes in()peratiW and the legislation under existing provisions, if 
It IS u^ed as I underSlrfiari^your statement, would accomplish what the 
suggested legislationjk attempting to cure, is that correct? 

Mr McGuigan. fm think that is entu-ely Correct, Mr. Gaydos. 
VVe take ji^iB in ourNtestimony, as you Vve obs^ed, that it wasn't 
until May of this yeari that the regulations were promulgated by the 
Labor Department fo* the use of the money made available^ through 
the Labor-HEW appropriations. Fifteen jurisdictions moved quickly 
to use that money. It jtakes time to get new regulations mto place, 
u ij^^ hasn't had/ an opportunity to work yet and we think it 
should have an opportunity to work and we believe it will work. We 
beheve this is an appropriate role for the States. 
^J^l[' 9.^'^?^^: There is some feeling oljho^ov witnesses that, if 
this leg^lation IS passed, this amendator^TegisKtion, that possibly the 
sums which nught have been more effectively used under existing law 
raight^be diverted and instead of this new legislation bemg helpful 
It might be detrimental. Is that .what you are saying? ' 
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Mr. McGuiGAN* I think that is the probable outcom6. There would 
be competition or enforcement funds and consultative funds in future 
budgets. / 

Mr. GaydoSv If I may be the devil's advocate — I have deep ad- 
miration and respect for my chairman — in the long run if this legis- 
lation is passed, would it have good results jand would we.be in a better 
position rather than not having considered it? 

Mr. McGuiGAN. We have said that we don't think the legislation 
is necessarv. We appreciate the concern of Chairman Darnels and 
other members of the committee and of the Congress, We know that 
Con^Gssman Daniels doesn't come newly to this. He has been an 
advocate of this legislation as long as we have worked together < 

Mr. Daniels. I am the original sponsor. 

Mr. McGuiGAN [continuing]. The ori^al sponsor of the legislation. 
So we don't suggest any bad motives either on the part of anyone. I 
think we share a mutual desire although our approaches to accomplish- 
ingcertain objectives might differ, but we aU want the same end result. 

We believe we should give the bill an opportunity to work before 
considering new legislation. 

Mr. Gaydos. In conclusion, I think I read you rjght when I say we 
both agree on this loffli|lation at another time, maybe another place. 

Mr. McGuiGAN. Xes; certainly not now? 

Mr. Daniels. I recognize the gentleman from Rhode Island, Mr. 
* Beard. ^ . '''^ 

Mr. Beard. Mr. Chairman, I have a few questions I would like to 
direct to the Chair. 

Mr. Daniels. You may proceed. 

Mr. Beard. First, this legislation is designed to help the small 
businessman have the regulatory agents and guide Inm through 
some problems he may have. But does this legislation waiver any of 
the firat instanccL violations? 

Mr. Daniels. we do not waive a first Instance violation. 

Mr. Beard. So, more or less, it is an agency set up to give some 
advice for some of the problems. 

Mr. Daniels. In the first instance the violation and issuanc'e of a 
citation primarily serve the purpose of inducing voluntary compliance 
on the part of employers and it has worked very, very effectively, I 
think, up to the preseii/t time. But employers have expressed concern 
about the opehition of this act and particularly small employers.^ 

This legislation I have introduced is designed to help them, by 
giving them a preference on consultation. ^ 

Should a consultant be at the employer's place of business pursua^^i 
to the employer's re'^uest for counsel and advice and an enforcement 
officer walks in, there is no waiver of any violation and the employer 
may be cited for any violations the enforcement officer may determine. 
~: Mr. Beard. Why would labor be against this act iiit is not going 
to waiver the first violation? There Avill be no chaiigepFrom that point 
of view. , J 

Mr. Taylor. I think our testimony sets forth the reasons for it. It 
ia_basically thatjihe law and the programs that have been funded by 
,the Congress for^fiscal 1975 and mcai r976 for providing consultative 
services on-site for)breempted States finder section 7(c)(1). This, plus^ 
the resources NIOSH has in existing legislation, provides programs, 
if fully implemented, under the act, without the need for further 
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legislation. When you say that Mr. Daniels' bill— which it doeB-/ 
provides a bar against the softening of first instance penalties under 
, certain oirciunstances, and^i separation between the cofisultative and. 
enforcement branches of area offices, this is.very true. So does the rule 
which OSHA promulgated under -the 7(c) (1) programs. We have that 
aiready and this is why we don't' thinS it is necessary to have further 
legislation at this, time which accomplishes only what is alreadv 
available. ^ 

Mr. Daniels. What do you mean by the words ''at this time?" 
How long a penod of time do you hiive m mind? 

Mr. Taylor. I don't tliink this program has been tested, it only 
went into effect m May. 

^Ir. Daniels. I wilLhave an opportunity to question you so I ^nl^ 
► . not interrupt any further. 

Mr. Beard. One last question. You know as a former workingman— > 
I still consider myself a workingman— how \^'ill this affect the working- 
man.'' How is^t dotnmental to the workingman? ^ 

Mr. Taylor. I don't think we made that statement that it would 
be detrimental to the workingman. - 

Mr. Beard, I am asking yon, will it be detrunentaJ to the workine-^ 
manr . , » 

Mr. Taylor. I think the basic thing which might be in the long run 
dotiimental to the workingman would be an overemphasis on con-^ 
sultation rather than enforcement. 

Take the resources put into the consultative program: Already, 
according to data reipeived^ from the Department- of Labor, 15 
.States that have come into the 7(c)(1) program are now spendmg at 
the rate of $2.9 milhon in matching funds, it was appropnated at $5 
million but, because of the lateness of Jbhe program going mto effect, 
only 15 States have participated, but the States with plans, 18(b) 
btates, are already participating at abo4t^$6.8 milHon per year, so 
there is about $20.8 million already being spent by the States from 
their own and Federal funds on consultative services. If you relate 
amount of money in the development of standards 3^ou 
\vill find almost twice as much money bemg put mto consultation as 
bemg put mto health standards. 

What we are interested in is health standards and enforcement of 
those health standards. There are 100,000 workers dying every year 
^ rfecPi^j*'^ country. This is where the emphasis should be. 

^.^^.does this with a will, there are consultative services which 
small businessesjleed and have a r^^ht to expect. 

Mr. Beard. Thank you, Mr. Chtoman. 
, Mr. Damels. Mr. McGuigan^ on page 2 of your statement you 
raise a couple of questions: iS H.R. 8618 mtended to supersede the 
section 18 and the Steiger amendment consultative programs? Also, 
you ask, would H.R. 8618 terminate section 7(c)(1) contractual ar~ 
rangements now operatmg in 15 preempted States, and in the process 
of. being funded by Congress? % * 

I might say to you that the legislation I have mtroduced^ that ia 
H.K. 8618, IS not conceived as a replacement for the existmg con- 
sultative programs, it only provides an additional tool in order ta 
make sure all employers have the opportunity to receive this' service. 
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Additionally, it will give the'Departlnent of Labor an opportunity to 
evalualo the merits of the different services while H.R. 8618 Federal ^ 
Consultants cooperate in all jurisdictions. 

It is 'my understanding, and I believe that Marshall Miller, the 
Deputy Assisjiant Secretaiy, also U3iderstands this, thpse Federal 
consultants would be used m the States that need it; that is, States ^ 
that do not have 18(b) perhaps or oonsultantst J'hat is the answer to 
ybm* question on page 2. ' 

Mi\ McGuiGAN. Does the bill say that? 

Mr. Daniels. The report language will. 
/ Now let's go to page 3 of your statement. 

Mr. Taylor. Mr. /Chairman, I just wanted to ch^ck that with yuu 
once more because, if I understand the bill correctly — and I did check 
that out with the people over in C^HA who were responsible for its 
drafting — that any employer in any State regardless of whether it is 
a pwempted State under the 7(c)(1) contract or witliout section (b) 
ma}'^ request such services -as provided in your bill; ^ ^ 

Mr. Miller may have told you that we would interpret this in a 
different "\yay, but I would say that if it is going to be mterpreted in 
the way that he. said, the bill in itself rather than the lepslati ve history, 
or the committee report, should make this plain because another 
secretary might interpret it another way. It is conceivable an employer 
in California who might be discontented with the kind of consultative 
'service under Cal-OSrIA might ask for dii'ect on-site services from the 
Federal Government. i 

Mr. Daniels. You may suggest and I will/ see that the report . 
spoils it out vcr/ distinctly so there will be no misinterpretation. 

Mr. Taylor. Let me illustrate an instance of something happening 
along the line I suggested; This request would be handled in on6 oT 
two ways. Either the av6a office of OSHA would "refer this to the 
California program which woidd either take it up or not take it up or 
would send in considtative personnel, ^hat if an imminent danger 
was found by the Federal consultative personnel and referred to the 
CAL-OSHA program and it might find this as not being a danger 
involving a standard under that State's urogram, which is not the 
same as the Federal system. 4.^^-.^^ — .^^.^^-r-^-fc- ^ 

Mr. Daniels. You have been involved i|i the drafting pf this 
legislation over the yeafs and you underStanx^-4bris legislation very 
well. You know, so far as State plans are concerned, they must be 
equally as effective as the Federal legislation. So, if my State plan 
doesn't measure up to tbQjgiinimum reqiurements of Federal 
law, the Secretary of Labor will quickly make them come into com- 
pliance or not approve their plan. Is that not correct? 

Mr. Taylor. That is a correct statement on paf)er but in practice 
we have found most State plans are fiot as effective in most ways. 
That is our opinion. That mcludes CAL-OSllA, vhich, is ^ne of the 
better plans. 

The 6-month report of OSHA on these plans has certainly revealed 
astounding weaknesses in them which under any other type of adminr 
istration I think would result in a question of- whether those plans \ 
should con tSnuo or not. 

Mr. ^Daniels. Mr. Taylor, in response to the statement you just 
made, that many States glans are not as strong aa the Federal re- 
quirements and the plans are not bfeiiig enforced, if you will inform 
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this committpG what States are not doing,their job, not carrying Qtit 
terms and provisions of thoir pirns, I assiire you this, committee will 
take immeaiate action. . *• ^ -• 

• Mr. Taylor. We will be very happy to respotfd to that, 
[Information referred to follows:] - 

American Federation OF Laboii 
And Conoress op Industrial Organizations, 

Ti' ' Tr -ri" ^ WasHingtOfi, J>.C?, August 28/1975, 

Hon. DoMiNicK V. Daniels, . *^iy* 

U.S. ^ouse of Representatives, C^^^ Subcommittee on Manj^^werr Compeinsa^ 

don, Health and Safety, Washington, D.C. ■ ' f"'"'' 

T P^.^. Do^inick: During the course of the appearance of the AFL-CIO 'on 
July ^Ist before your subcommittee to present our views on H.R. 8618. you^sked 
us to furnish you material deaUng with adequacies of Section 18, state plans 
approved by the Assistant Secretary for OSIlA. ^ ' 

The material you requested is enclosed. , ^ 

Sincerely, - 

^ George H. fe. Tayxqr, 

Artr nrr^ a. j- ^ . Executive Secretary, 

Enclosure btanding Con^mitiee on Occupational Safety and HeaUh. 

SUMMAUY OF THE REVIEW OF FiRST OSPIA SEMIANNUAL REPORTS ON APPROVED 

State Plans 

This report demonstrates the many areas of unevenness and inadeauacv of 
perforraance-among sttfites with operating OSJIA plans under Sec. la of the Act 

in states with OSHA plHn3 are being provided with second-best protections to 
their lives and health on the job. a uu 

noS^A A^If;9^9,«u™"^?ry is not our findings, but rather a compilation of those by 
ProAims semiannual reports evaluating the performance of She State 

Even weighed against the over-lenient OSHA guidelines, it can be concluded 
however, that the Nixon-Ford Administrations OSHA state participation effort 
has produced only two results-: ^ , 

}^^^^ money and manpower, which would have yielded far better 
results If spent in greater measure to meet Federal responsibHities. 

2. Deprivations of millions of workers of jirotections under the Act as 
effective as those afforded by the E|deral prom-ams. 

^F^^^l^ will communicate Assistant Secretary on particular 

states which show substantial and unco^ecteci failure to carry out their plans in 
accordance with the conditions of approval. ^ ^ 

^ . . ^ INTRODUCTION ^ 

«rp[^^o^°°".P^^^°?^ri^^^^*y Health Act of 1970, Section 18(0 states in part', 
JJJie becretary shall, on the basis of reports submitted by the State agency and 
hp own inspections,.make. a continuing evaluation of the manner in which each 
btate having a plan approved under this section is eitrrying out such plan Tck 
comply with this statutory requirement, >the Occupational Safety and HealtfeX 
uf7'?'''nQR^i°'l>^^^^^^^r?^ U.S^ Det,artment of'^Labor, issued in Novembe^^ ^ 
. 1973, OSHA Program Direction #73-10 and the State Program Performance 
Momtonng Guide. These documents lay out the procedures and methods br 
^ which OSHA evaluates the performance of States with approved State Plans 
^ Anjong the evaluation methods used by OSHA is the Semi-Annual Report which 
IP designed tp provide a total picture of the State's performance in carrying out 
its program." ^ 
The evaluatioji criteria used by OSHA in the • Semi«Annual Reports are the' 
same as those used in the evaluation of State Plans: 29 CFR 1902.3 and 1902 4 
( Ihe complete text of these criteria is included as Appendix A). To determine how 
well the states are meeting the ^valuation criteria the OSJIA monitors are required 
^ H, to conduct case^ftle reviews on a sample ofstate inspection files, conduct an-the-job 
evaluations of state compUance personnel, and conduct spot-checl^inspections ' 
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when ttctcesaaiy. On-the-job evaluations^ kowovor, warn not concluotcd in five 
atatps (Kontuoky, Tennessee, Carolina, S. Gajrdlina and Veripont) during the 
period covered by the first Reports. s ' • 

^Thla sun^mary i5f leased upon a review of the Semi- Annual Reports for 18 of • 
the 26 states whieh curfontly have approved state plans. Of the 18 R(jp6rts 
Tcvieivcd here, iill are first Reports excepf Washington's (the 'second Report is 
used because the first Report w^is unavailable). The 8 stales' omitted from tWs 
summary > include tho^e for which no Reports are as yet, available (Indiana, 
Miohigaxi, Wisconsin, Wyoming and Arizona);, and those Rpports wliich lack * 
sufficient data for evaluation of state performance (Connecticut, Ulah and the 
Virgin Islands). The 18 states included m this summary v^b: 

Alaska (19/73-3/74)» / Nevada (l/74~7yr4) % 

Califorpia (1/74-6/74) , ♦ New Jersey (ir/73-5/74) 

.Colorado (9/73-3/74) • New YoVk (8/73-4/74) a 

IIitt\-aii (3/73-.9/74) . North -Carolina (1/74-2/74) 

Illinois (1/74-2/74) . Oregon (8/73-^74) 

Wa (1/7.4-2/74)^ ' SoCith Carolina (9/73) 

IClmtucky (8/73-1/74) • • Tennessee (7/73-12/73) 

Maryland (7/73-2/74) * Vermont (4/74) 

>iimiesota (7/73-1/74) ^ Washington (12/73-5/74) 

In the first part of this sumiaary, the focus will be oii trends in activi.ty among 
the states by specific criteria (See Appendix A). The second paVt will point out 
important tindhigs for indiVidU§il states not Reflected in the general fincjings stated 
ii> Part 1. The final section consists of a summary^ tabulation of problem areas for 
each state. ' / 

It should be noted ojbthe outset that this review is of the OSHiyScmi-Annual 
Rt*t)orta not of State Plan activity directly, n^d to that, extent (this review is 
liniited in what it can say or infer about the ac\ual performance of states under 
thfcir respcctivQ plans.' More^jver, the RepoAs often lack comments on specific 
criteria. Thus, it should not be assumed that the absence of criticism of a state 
on li specific criterion moans the state is performing adequately or inadequately 
in'thalwarea. Finally, it is the intent of the following summary to concentrate on 
the inadequacies and problems in, State Plan performance. 

* <^ » PART I 

Personnel (1902:3) 

The personnel erjterion conaistfsr^of two major elements, the mimbers and 
qualifications of personnel. - ^ ' 

Willi rdgard to number of compliance personnel all the states reviewed here 

• were found to be inadequately staffed with perhaps the exceptions of Oregon (71 
safety, 8 health), Vermont (9 safety^ 5 health), and Washington (66'8afetyt 10 
health). 'B^ree states had no industrial hygienists {Alaska, Hawaii and Nevada) ^ 

'If but, Hawaii and Nevada were developmental in their health programs. The 
difiiculty tn reci'uiting industrial hygienists was noted by a number of states in 
response to their respective Reportsr. Cited In their Reports for having too few 
health compliance personnel were the following states: /otua, Kentucky (27; 6)^ 
Ma7ty/a/id '(74;e), Mi/3n€ao<a (31 ;4), N. Carqina (34;4), New Jersey (80;7), New 
ytrk (355 ;9y, S. Carolina f2k;4) and Tennes^e. . > 

While the personnel qua\>fieatlons requirement can be met undo*the law by 
the merit system as provided in 45 CFR Part 70, the merit system ^*^lf is based 
on at leasf three factors which were addressed in the Reports: training, education, 
and experience. ■ 

Only one state {Illinois) was found not to be using or even attempting to use 
^the merit -system. In addition, Illinois inspectors were either unable or unwilling 

tto perform their inspection responsibilities In a number of areas (e.g. employee 
interviews, hazard identification, etc.) The lack of basic training*sh<Jwed up in 
Hawaii and N'evada wherp 34% and So% respectively of the enforcement personnel 
^ liad not attended the basic OSHA training course or its equivalent 

^ OSHA recommended that Maryland, Tennessee and California implement cross- 
training programs between the health and safety functions* Kentucky health 
inspectors were found to have inadequate training; and Hawaii and Nevada 

^The dates In parenthesis Indicate either the 6-montIi period covered by tVie reports of 
the norlod of on-sfto visits. Jfif 
. Both New Yorlc and New Jersey are ^without enabling legislation. 
\ Numbers In ftaron theses reprcraeut safety and health compllnncce personnel. 
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Resources {1002,S 0 

Public Employcea (l002.3{j)) 

Covcrago of publio employees varied amonc the statw Fnr fhn » t 

programs wero being developed o?tapLnent™d fCo/or^^^^^^ 
North Carohna, New York SoulK Carolina and nmrnne) The auifo^ia i/nZ^,' 

Tho Maryland program cxcmpimcd poor public cmDlovoo cnvprnfro na u„ «io„ 
Son.°" """P""""" ^-"^ - provision ro^XcSoTptftlv^ 

Inspections ( 1908,4 (c) (s) (0) - 

tho states considered horo except New Jersey and iVcu^ Korl wh oh khH nn ^ 

-*^pcoifio examples by state: 
''^ttrr.^f?^"^ conferences: 29 of 42 cases fUcs revioived did nofc 

hpfn On f hT^K P^'-^cipated, what was diso^ed. orTono wSs 
nnJ^:^r" evaluation inspections c/isclosed that ins^ctora foVwed X 
eompUanee manual, however, federal inanorfniS ™R^^^ra »^ . 
violations than Btato inspectoi^/ivei^^^^ 

an inspection was 5 days. Lack of abatement eviaenee wm ^neovorcd W 
* nnn J'l'*" WWlo foUow-up inspcotioiTaro mand^tbTfoJ aU but" 

non-serious violations tho quarterly reoort fdr 12/^1/71 fn ?^i/7J ir„ J 

CaAfiI°''§:;:'\V^^ noL7o''r°sLioUs llffis ° ^'^'"^ ''''''''' 
. « Additional spcclflc data are ayaUaWo from the qaarterly report, for each State. 
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non-scrioU9 could have been cited fu) Berioiia. Problems existed In 20% of tho 

closing conferenceij exnmincd in tho ciLqo Jfilo roviewy. * 

///tnoiV— Stnto capablUticji iind pmot cca prevented It from conforming to Ita 
Inspection prior(tit«j. A Ttvrgpt Induatrie:i PIftn had not been developed. Com- 
plnint rcsponst^ were minimal. Iiwpcctlon assignments inadoquately monitored 
to iitHure -that inspections were made and witfiin a reasonable time* luspcotoni 

. were inaccurate In describing t^o types of inspeotiona* which they conducted. 
Of 303 cttsea files reviewed only 14 were accident Inspeotionii, 27 complaint In- 
spections, tlio reojiainlng 352 inspections were general echedulo. No follow-up 
Inspection and ng Target Induatries or Health Hazard Program inspccUona 
were conducted. Doflciencies in opening and closing conferences were noted 
In nearly all tho case files reviewed. In the 57 health files reviewed the vast 
majority of Inspection Items noted by the inspector had to do^wlth safety and 

not health. . , , , .if- 

Jowa—Tho inspection scheduling proc(^ was poor. On-the-job. evaluations dis- 
closed some problems \Vith opening and closing conferences and with hazard 
idcntillcation. Time spent on inspections was too long. A complaint priorities ' ^ 
system wiLS lacking. Inspectors were inconsistent or Inaccurate in violation 
gravity classifications alia supplied inadequate information to verity violations. 
A'en/«r/:;^~- Distribution of inspections by industry differed substantially from • 
fedenil OS 11 A by over-emphasizing manufacturing and undereinphasizing 
construction. Complaint response period was 9.5 days for safety and 15.!2 days for 
health. Veriftcation of violations wils inadequate. Violation gravity classifica- 
tions were inconsistent. 
Maryland — Deficieneios in opening and closing conferences existed. Inspection 
assignments of non-construction inspections (35% 6f all iaspcctions) were not 
related to 'Svorst-flrst principle". Only .7% of all inspections were complaint 
Investigations. * 
Minnetiota — There was no evidence of fdlow-up inspections in 39 cases. Report 
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said very little else about ii^spcction pvormance. 

' ij-po for th 

_ „ , „ . , 1% general schedule and 3.9% follow- 
up. Although follow-up inspections were required for all serious violations tlPJr 



AVt;a(/a— Ulstribution of inspections by tj-po for tho 3rd & 4th quarters FY T4 
were: .3% fatalities, 4.5% complaint, 91.4% general schedule and 3.9% folio 



wen* not being conducted. Of 141 case flics reviewed, 24% failed to Indicate 
whether opening conferences were held.* 

North Carolina — All health inspections \vcro referrals; the ipt^jority were for 
noise. All citations were for noise and no penalties. State Labor Commissioner 
r«led the state will not Investigate complaints submitted by an author zed 
representative of a union, who Is not an f»mployec. 

Oregon— ^iaio lacked Operations Manufti. Of 100 case files reviewed 89 lacked 
information on who participated in opening and closing conferences. State in- 
spectors failed to cite 09 of 3U safety nazards and 5 of 10 health hazards. Tho 
state had no policy of mandatory follow-up inspections or serious vit>lations 

South Carolina — A major quantity of inspections were in retail trade (29%) 
which suggests a misdirection of inspection priorities. Evidenco of follOw-up 
Inspections was lacking in 85 cases. ' * 

Tennessee — Inconsistent gravity classifications existed In about 1/5 of cases 
reviewed. by OSIIA. 

Vermont — liascd on the ca&o file review the state had failed to conduct follow-up- 
inspections as required. Complaint Response: from 1 to 14 days. Of 41 cas& 
flics reviewed 20% lacked adequate evidence to verify violations; 17% were 
deficient in violation gravity classifications and 10% of the citations wcro- 
^ InaQcuratc. i 

TTaftaround (1002.4(c) (2) (ii)) 

A major problem- noted in several Reports (Alaska, California, Hawaii, Ken- 
lucky, Mpmeaota, North Carolina, Nevada, South Carolina, Tennessee, Vermont) was 
the lack' of evidence in tiles of employee participation in tho walkaround or 
sufficient employee- interviews. Since this is a crucial right of employees under 
OSIIA it should be a strict requirement of the states that they clearly document 
whether this criterion is belnj? met. 

In four states {Alaska, Illinois, Iowa, and Washington) the on-the-job evalua- 
tions disclosed that employees were not being apprised of their rights tp participate 
^ in the inspection, did not participate And/or were not adequately interviewed. The 
OSIIA report recommended that Oregon 'f^providc written assurance that tho 
Oregon Administrative Rules, to Be adopted July 1, 1974, contain a requirement 
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for mimdntory conmiltfttlon with omployora wtftn no omployeo reproiiontiitlvo 
nartlcipiitc^ In the xvu Itaround portion of uii lasboctlon," HlncV tho brcgon Safe 
l.mployineiu AcC pnjvldcs only for diHOrotloniiry cotmiltatlon. Tho Report did not 
give ivnployoo partlciptitlon data under tho current Oregon hiw. ' 

New York, contained no c(>ininont.s on employoo t)nrticlpiitlon in inspootioni. In tho 

V ^^'"^ duo t(ftUo luck of an ixZTnwntprZ 

gram tiio roiiult of no eiuibiing legislation. ^ * 

Employes Notification of Complaint Denial (1002.4ft)<2) (Hi)) 

While tho nroblems In this nrofl^^wero not flharqd feas many of tho states, where 
proh oniH did oxiMt they 8ugge8tcd a serious thr^lo t!»o riglits of complairnts 
The most common Hhortcoming noted in tho Rcpoth (Illinois: Minnesota, Oregon 

C(iro/ina and Vertnont) mis tho laolc of dooiimCnUitlon instate tlios of uotKioal* 
Uon of compiainanta of action taken (or not takonj^ California was found to have 
long delays In rasponding to health eomplaints'du3 In part to the systom of re er- 
rhjgHuch complaliits to the Health Department for action. The OSIIA Report for 
Acttaua noted that the stato^H occupational safo^^ and health law lacked any pro- 
vlHionrfor complainant notification, and tho UeRort/or Oregon recommended tho 
development of a method to Inform complaini(«tvo1r action taken. In Tenness^a 
compiamanta were not told of tlieir right to appfc^i action taken or not taken. 
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* Average elapsed time from JUing of complaiflt to complaint response 

State Average number daut ctapied 

Alaska 5. 

California 3 (this Is the requirement imdcr the California/OS MA and 

, appears to bo adhered to), 
lowa.v 44. 

Kentucky 0.5 (safety): 15.^ (iieaith). 

Minnesota 4 (safety) ; 14 (health). 

Oregon 7. \ 

Vermont-. 14. \ 

No data was available on the remaining States. 

Prompt Notice of Alleged Violation (abatement, posting, penalty, notification) (1902 4- 
(c)(2)(x)) 

This criterion also contains a number of measures of effectiveness. The ReDorta 
indicated the following: 1 *«a 

(I) Average Elapsed TimoVrom Inspection to tho Issuance of a Citation: 
TABLE IL-AVERAQE NUMBER OF BAYS ELAPSED 



Slato Safity 



H«altl> 



fi^^^Pi^ ^ 15 (safely and htallh). 

"^m::::::::::--—^ 

Kfc::::: 39|tat;>«pon^o:-u^^^^ ;« 

Nt^jda ■* 1075 ^^.o 

"DrMo^^'"""*'" - 9.64(Vaf8V/a"nd'h6aTih):::::::::::^ [: 

South (faronnV,!!:.*:::";::::'::': llvsVfeiV'a*"'^""'''^ " ^^'^ 

VirmonlA, ] 15 



,t-V 

Wa5hlnglojt>^.. ,^ 14 f^^iftiy and" hwlth)-* 



t«««..Va. ■ **■ and htalth) 

vIrS V •» 23.6 (Slab r85pons8:7for2d6.mos). 



36.0 
22.0 



for* boihlhl^L^^^^ •"P'"^ """^ ' f'P^'* ^" •""'"•d ^^'^ rtprfiSBnlid ihe avera£t 

> No health compliancB protram. 

New°'/.>s?y??nd°N^"w vTk.''''"'' I"' '""Ptablt. No data wira availabli (or Colorado 
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For the following measures of effectiveness (2), (3), & (4) a state was eonsldered 
to have a problem when 10% or more of the case files reviewed eontained defiolon* . 
cies noted by OS HA. rr » ^ at j d #t 

(2) Nine states (Calif ot'nia, Hhvaii, Illinois, Iowa, Kentiichyt Nevap, South 
Carolina, Vermont^ and Waahingtofi) had inadequate or Inaccurate Violation 

^^af^EigM* states (Calif ornia, Hawaii, Iowa, Kentucky, North Carolina, South 
Carolina, Vermont, and Washington) miselasslfied violations. Minnesota lacked 
doeumentatlon of how gravity elusslfieation was determined. 

(4) Nino states (Alaska, California^ Hawaii, Iowa, 
Carolina, Tennessee, and Washington) were found to ass 
ate abatement periods. I 
Pcna/iiM (1902.4(e) (2) (xi)) 

The average amount of a penalty assessed by the states, especially for serious 
violations, was le«s than that assessed by OSH A. The differences can be aeoounted 
for in part by the different time periods being used, the fact that the Federal. 
OSH A program has been In operation substantially longer than the state P^0iK^5\Si 
and the statRng levels differ between (and among) the states and Federal O^t^* 
Beyond these methodologieal eonsiderations, however, part of the differences be- 
tween state and Federal average penalties ean be explained by a variety of short* 
comings In state programs as noted in the Reports. 

TABLE lll.-AVERAGE PROPOSED PENALTIES 



Stall 




Fodirai OSHAi 



Nonserious Strious Nonserious Sirious 



Alaska ^ 12,24 $450.00 514.01 (593.27) 

gSni: ' NA 1 374,00 NA « 639. 46 

SSSo : NA » 516. 67 (14.01) 593.27 

gKj:::::::::::::::::::::::::::::::.::::..^^ 10.27 ^ 0.57 (6}5.oo) 

^^::==:=-. . . «^ -.79 . 15^ - 6.^ 

vJrS"'""^ : 13.52 712.50 14.0^ (593.27) 

v!^iShfc::::::::::::::::::::::::::::^ na 94.72 (rod ^3.275 



1 Thi Fodorsl OSHA* fisuros art for piriods comparablo to thosi covired by thi State data. 

> Includts willful, repeated and imminent violations ponaltits. .t«nifi/»,niiu f.ui.r 

» Wtillt serious ptnaTty amounts are comparable between Colorado and OSHA, Colorado assessed significantly fewer 
penalties per inspection and notices. thap OSHA. 
• Same as OSHA. 

Note: Data for Illinois and Iowa not available. Now Jersey and New York had no enforcement program. 

Two states had significant additional pfoblems. In Illinois penalty payment 
rather than proof of abatement signaled closing of the case. Obviously this proce- 
dure does not serve to protect thie health and safety of workers because penalties 
tend to bp minimal. California/ Oiy HA penalty provision were more strmgent than 
Federal OSHA since they aUowed for ciminal as well as civil sanctions. But no 
criminal sanctions had yet been assessed and the Bureau of Investigation which 
was to handle such cases was not formed. Moreover, Cfd^orma/O&HA had a 
general duty clause similirf to OSHA'but inspectors used a "Special Order ' when 
citing, hazards not covered^ by standard and the "Special Orders" did not aUow 
for assessment of civil penalties. „ . ^^tx v .l j . • ^ 

In the Illinois, South Carolina, andVermoni Reports OSHA npted mconaistengies 
in the assessment of penalties. Misclassifications of violations leading tosnappro- 
priate penalties were found in the eases of MaryUjid and North Carolina, beveral 
states (Alaska, Iowa, Maryland, Nevada, Tennessee, and Washington) issued very 
fewpenaltiesfor first instance nonserious violations. Hawaii assessed no penalties 
for failure to abate, and wiUful or repeated violations, and Nevpda had no uniform 
written policy regarding these types of violations. 
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Rtview Procedures (1002.4 (o)(2)(xil)) 

t^l?.'^ .^'^''"J^ ^'i"**^ rules, repulntions anij procedures covering informal eon- 
fcrenees and rov ow of cases eithef do not exist iM/asAo, Nevada) or Sad not become 
fullyopcrational Maryland, and North Carolina), and in one state (TennS 
there^ ivas no review eommission yet eaijablished. A number of problems wire 
h:^H.l°n ' if'^Si!'"'' pr-^h-^Ving settlement procedures Jnad qua e 

Lrf- ?,P''''^r*^'"'''Jt' .ineffectiyoJicarfng examiners, and inspectors iU prepared to 
present legally sufTicient testimony. - ^ u lo 

f<.«!nnl?oH ^'"^"^ ''"•'^1 P,'^o""»r,and serious problems: Mir.neaota'a informal con- 
■ - ^ '{? P'^Y"''' employee participation. The stKte argues that employee 
S^'^J^l'rL^l.i^^^^^^ "'^^ ''"'^ -^-^ conferSX 

nJi'iA Jii^^f l-or& OSH A employers have 30 days to contest citations while 
O.sHA allows only 15 working days, and in California the 15 workday contest 
Z-Lro of"thpf/H°hf; ^" h'""'- OStfA could find no' indication thrcmployfes are 
: J . L • ^ P-^^^ V"'^'''' "^"^ appeals S3?stem. The inadequate documentation 
n .2^'-' ;? ^^''»'fon', ease files .served as grounds to Vacate or modify citation 
- L ? "^fu^VT^, reviewed. Finally, Hawaii OSHA jrfovidad only the employer 
nnd not the state department of Safety and Health access to judicial rem^Sy! 
Voluntary Compliance {1903 4{c){S){xiii)) 

()s^lT^"n•n^mtin^J'HHK" '^?''^ 8P'="fi.'=i"y Provide for on-site consultatl\n. 
„ '^'='=°™mendcd the state develop regulations {ind procedures to covfer 
..n-site con.sultation and include a provision granting consultants the authorUv 
to set abatement periods for serious violation founii during consultation and 
follow-up visits. However, it is unclear whether OSHA was rceommcndinB that 

Mtu! tion ip Oregon sheds some more light oic this problem. On-site consultation 
rogulation? and procedures were not to b6 promulgated until 7/1/74 0S& 
noted 2 speci ic problems with the Oregon programal 1) consultants addrSley 
themselves only to tht^ecific problem^ fdr which their services Srequcftc/ 
Thus serious hazards may have gone undetected. 2) District su per visore were 
notified of consultative visits and dclnye4 scheduled enforcement iMpectTons 
for a reasonable period of time." This may have delayed' discovery of'^seriCSs 
hazards. If consultants found serious violations they would set abatement plrfods 
and would conduct a follow-up inspection at the end of the pc?ioT Onl^ then 
would enforcement staff be calfed, it needed. This procedure cCSm have aUowed 
serious hazards to be ^jrolonged 4ind caused problems in schedulinrcomp iancc 
inspections The state's rcsponic to the OStfA criticism was that the poHcy of 
delaying scheduled inspections bv 30 dnys after consultative visits was necessary 
to foster confidence in the consultation program. necessary 
1 he Nevada voluntary compliance program was being conducted by enforcement 
st.'^fr in direct violation of OSHA as intefproted in oIhA directive 72-27 vJhich 
rnd"s£|amtc; °° enforcement programs and staff t(j be totally independent 
PrtMleins with in-hou.se training were noted in several' sl*ates. In both New 
yroryand New \ ork OSHA recommended that the Jstafes train their staff^in 
Ob HA-type standards even though the states lacked enabling legislation Both 
states agreed to this approach but came forward with no program to implement 
fcXT^fllf Moreover, Are«, Jersey training coSrses c^ncerra ed on 

fcrod^ict safg%\and were conducted by o\itside instructora, who were often vendore 
In general in.structors had insufTicicnt famUiarity with OSnltype st.^nda^dl 
Washington instrutftors were found to be laclcing in broad knowledce and 
South Carolina staff were found to need more and better training" n the health 
^Ya^SqXTvtai^^d" '^■"'^ '^'le^-t^-training program^ ^o^n^'^'Sl 
ihIir°JI','^^.^ not disseminated sufficient or accurate information as part of 
^fpK. nnH h^STth programs. The proposed New jersey occupational 

on t^ip rflf , nf „ 'T''"#°P brochure did not include the required infomation 
wfincf and^thc'nublic under CASPA (Complaints 

-Against^ate Plan ^Administration) and OStiA recommended this -information 
w V"ry°''"''"' the state poster. Similarly, i/am« failed to adeq^ateW 
inform business or labor of the voluntary compliance program or the statd- OSHA 
program, especially the CASPA provision. In addition, JlawaiivTm found to be 
suTaro^ tott7uES.""°""' °' cini>loyce/cmploycr trainfng and co'n! 
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Finally, In Colorado, OSHA recommended and the state agreed) that all ncvr 
stafif be enfortoment until the ratio of teelmloal assistants to eomp^ianee pe^onnel^ 
dropped to one In four (26%). ' ' 

PART n 

Alaska— There were 3 eases of employers refusing inspectors entry to their ^ 
establishments Xl902.3(e)). In one ease the state gained entry after 12 hours, 
but the other two eases involved complaint inspections, of private contractors 
on a federal establishment and these were turned over to OSHA for a jurisdio- 

Ca\ifornia— 0^716 ease files reviewed, 379 (54%) failed to document whether 
inspectors checked for posting or recordkeeping violations (1902.4(c) (2) (iv)). - 
Employees were not exercising their right to observe the monitoring or measure- 
ment of toxic substances(1902.4 (c) (2) (vi)). , u ^ 

Colorado — Procedures for adopting temporary emergency standards had not 
been adopted, 'however, Ihe state responded that it would do so when necessary 
(1902.4(6) (2.) (v)). • . . ^ ^ ^ , ^ i , V.V u 

Hawaii — The question cf jurisdiction over private employers on federal establish- 
ments arose' here (as in Alaska) and a ruling was pending (1902.3(e)). Wltilc 
employee protection froqi discrimination is provided by the dtate law there 
was no means of enforcement since access to the courts wa:6 not provided by 
law. Moreover, such orders appeared to be appealable to the Appeals Boarc\ ' 
only, and not the courts (1902.4(c) (z)(v)). , ^ i u 

Illinois — The OSHA' report not^d that the state occupational safety and health 
progran^ is administered by the Illinois Industrial Commission but tha1f it 
commands a relatively small amount of the Commission's attention (1902.3(b)). 
While no cases of advance notice of inspection occurred, information regarding , 
the rffctivities of one in.spector in , one specific area was leaked 'to employers 
(1902.3(f)). Submission of data fcr Quarterly Reports was. running behind • 
schedule (1902.3(1». OSHA liJ^aritimc ^ndards were adopted but like some- 
state 'safctv and health law.s they^were not being enforced (1902.4(a) (1) or (2)). 
'Some confusion exists among employers and employees rts to the nature, func- 
tion and availability of vari^inces {1902.4(b) (z)(iv)). The state had not validly 
adopted temporary emergency standards fof vinyl chloride, and .turned over 
to OSHA a request {or o,'temporary emergency standard due' to an inability 
to handle it (1902.4(b) (/) (v)). The OSHA i^cport mentioned in passing that 
problems may exist In the ^state's promulgating standards incorpt rating ii)- 
formation to employees about hazaa-ds (1902.4(b) (z) (vi)). Thirteen of twenty-^ 
two employee representatives intervieWjed by gtate inspectors had not received 
the required information on toxie si^stanee$ to which they were exposed. 
None of the case files reviewed disclosei^ evidence of inspectors reviewing re- 
quired monitoring activity (1902f.4(c)(z)(Vi)).Thccascfilerevlcwuncovercdno 
imminent danger citations, yet the on-the-job InonitCEing revealed 2 cases 
where state inspectors failed" to feeognize imn^inent danger conditions (1902.4r 
(c)(z)(vii)). r : ' i ' 

Iowa — Sampling: techniques were not adcquMcl^ defined to support. 

Kentucky — The case file review revealed a minimal use of electrical standards 
(1902.4(a)(1) or (2)). The state had set no time limit for the acccptance or 
rejection of a proposed standard or rule while OSHA hos a 270 day limit (1902.4 ' 
(b)(z)(ii)). Rules * covering participation of .interested parties in standards^ 
development do not provide for^eview .proceedings at speeific locations as. : 

provided in OSHA (1902.4(bMz)(iij). - w^a^-Co/^xx ^ i 

Maryland— The federal rccordkeeping^requiremcnts (1302.d(l)), and the rules, 
regulations, and procedures covering variance activity (1902.4(b) (z) (iv)) and 
promulgation of temporary emergency standards (1902.4(b) (2) (v)) were not 
met by the developmental deadline. 
Nevada— The state was preempted in the arjeas of health standards enforcement 
and investigation of discHmination complaii^tsj (1902.3,(g)).^In 24% of the case- 
files reviewed by OSllA there was no indication of enforcementjfcpvicw of the - 
posting requirement and 28% of the case files failed to indpitc whether 
employer records were reviewed (1902.4(c) (2)pv)). The NevadjrOeCupational 
Safety and Healbl> law does not provide fo:|gemployed- information on toxie 
substances (1902.4(c) (2) (v)). fl , 

New Jersey— OSHA recommended that New Jersey arrange for promulgation: 
of OSHA-tjrpc standards that ineet federal criteria under the existmg Worker 
Health and Slifety Act as the state has been Uytable to pass cnabHng legislation 
(1902.4(b) (2) (i)). >s noted previously (undfer the Voluntary Compliance: 
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public ■OSHATurther recommen^^^ employees, employers and the 

as'sured-OSHA that aJl Tar Zees would bfnffin^^^ undenvay and "the state 
end of the third yea?^if ^h^ZelTment' f ^^^^^^ by the 

included a general duty clause iifhinh niin,lmH V U JU^.4(b) (2) (iv)). State law 
temporary Emergency stSrds Tf^ for ndmmistratiyely establisliing 

carcinogen S^ Vinyl cUorfde standa^d^^^^^^^ *° Promulgate an ALAE^ 

of a temporary emercencv stnnHn.rH h Responded that the concept 

and that*^ such sSards would h„^^ """^^ ""'^i" state law 

procedures for permanent standards '° ^^^^^S^^^^ through existing 

■ into state standards (19^ 4fbK2U?m?^^^^^^^ ^"^^""^ standards 

had not been adopted covDrinS regulations and procedures 

cation of a notice snppifvincr tho a*.;„ri« Vj P- v UbUA requires publi- 

in discrimination cases tv^hil oo days The LTe L t^mpUnP^'' d?^'??''>^tion 
arguing that explicit time limits hinder nvestigaWons But IhP w'.h:''^f'^^ ^^"^^ 

iIuLt'iflv'fc^Te%1^^ t^^To^to^Sffl 

''^S;iiT!;*=oritlr\^:fporretTo^^^ P^'^-^ -P'^^- -th 

evidence that compIianCrpersMncI had^nlS^^^^^^^ '"''^'^^ A'^d 

ployeeshreentitlcd'^^nformS 090^^^^^^ '""P"'^''' ^hich em- 

''S;n%Td7/dVrti[TLl.s*°w'e^ cite violation, of v^ti.a- 

npphcationa waa missinc from nil hut k v'^t'oy^es were mformed of variance 
variances. Only iH thf Wanted vari^ncffifel on^ 

tions, practices, etc., that -R^re usJ^thflt HiffrrP^ " ^,^''^'P^l°P condi- 

J^fr. Beard. Mr. Chairman? . 
Mr. Daniels. T yield. . . 

Mr. Beard As r understand what you have said vou hnvfi rnkAfl 
■ S^nf •''r 1'°°^'^-^ P°^«ible interpi etatiCbe^ee^^^^^^^ " 

Federal impectoi and State inspector, and what do y ou do m that case 
ht tn Jtii^ understand your position to be. In that case I wodd 
A ^T^^ a question to the Chaii-man. The Chairman out this 

^ inspecto? aSrrF«H„iT^ ^' ""^^"^ ^ ^ State 

a Federal inspector synultaneously or at a different 
tme have a conflict as to what their conclusion is on makkigTfudS^ 
ment as to a particular Adolation, be it hazardous, imnSt dangS, 
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where do you go?. Who is the ultimate- judge? That is the My I 
understand the question.. Am I correct? j - 

Mr. Taylor. les.' « . . ' ii.^ 

Mr. Daniels. You don't fnean the State mspector, you mean the 

State consultant? ^ f ' , , , i ^ j l j 

Mr. Beard. Yes. It iaconfu%g to me. I would like to understand it 
better. Am. I oflf base, or have 1 zeroed in to what y.ou have said f . 
" Mr. Taylor. The question we are raising is what would happen/ln 
such a situation from a practical standpomt. As I say, one or two 
things could be done by OSHA if a consultant was sent m to a btate 
on request from an employer where there is a section 18 plan. ±le 
could either refer the matter to the State program and sort x)f back 
out of it or, if he felt that a Federal standard was involved here, an 
imminent danger or serious hazard, which is contained in Mr. jjameis 
bill as being one requiring further actiqn, then he would have to leter 
it to the enforcement branch of the State program. 

Now the enforcement branch would either interpret it the same way 
and take. appropriate action or interpret it another way, depending on 
how the State operated. You wo.uldn'tWow what response^u would 
set because eadh State plan is interpreted a different way.^Tkey have 
their own standards and they might get into a conflict of^ow the 
standard or enforcement situation is mterpreted in terms ol tne 
compliance manual. These are questions we don't think have been 
given adequate discussion in the hearings up to iiow and we wanted 
to brmg them up for . further consideiation of this committee so it 
could put its mind to it. ... j t • i * 

Mr. Daniels. I have a clear picture of the situation and .I-mi^lit 
s(iy we h^e 22 States under 18(b) that have State plans, two of which 
do not have consultative services programs. Now ot the otner 
jurisdictions, we have 15 who have requested .(7c) (1) consultative 
services with ,50-50 funding from the Federal Govemment.-That leaves 

19 ' ' 

The report will clearly spell out as to those 19 jurisdictions that 
they will be giWn priority consideration, so I see no conflict. , 
Mr. QuiE. . WiiJ the sentieman yield? 

Mr:DANiELS.~I will be happy to yield. , Cf„*„ 
- Mr QuiE. I canTundei-stand why it is so important that the State 
and Federal consultants might come to different conclusions. I unagine 
one Federal consultant nught come to a different conclusion than 
another Federal consultant. The same happens m interpretation of 
the standards because they are not exact. Th6re is a human error that 
exists in inspection as well. And if the State consultant didn't pro^de^ 
the right information as to Federal standards, it's sort of tough. 1 he 
" employer then is judged by the Federal inspector and is not able ta 
say, "A consultant told me that wasn't necessary." That happens all 
the time in inspection,. doesn't it? ■ j j1„™„„ 

Mr Taylor. I recognize since you have several hundred human 
beings, all of different types of intelligence and traimng' worlang m 
kny land of program you wDl have ^me different hiunan mterpreta- 
tion of workplace situations or other things. ' • ^ ' 

^ The point I was trying to set before you gentiefiaen, and ^^les, js 
that^ven though this does exist in. the best ordered household, when . 
"you geiFone jurisdiction handling part of a problem and refer it to 
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another jurisdiction, you arg going to run into problems inevitablv*^ 
unless the matter 19 straightened out. 

Mr. QuiE. I recognize that - the -more jurisdictions you have, the 
more often the problem arises.- The question is, If empfoyers are going 
to got. the consultation they need, since the Federal Government hai 
placed this duty on the employers, isn'fit the Federal Government's 
re^onslbibty and not that of the States to aid the employers who 
sjv;ant to comply? It seems to rsje the purpose of consultation is aiding 
empmyers who w^nt; to comply. ' 
Mr-^cGmoAN. We aOTee that the Federal Government has a 

V STT'-^y \^ H^' ^« that that responsi- 

V bibty IS being fulfilled by the actions that the Congress has dreadv 
taten to make consyllative mOney available through the Steiger 
amendment m the Labor-HEW appropriation last year— with which 
„J1^ familiaj— and through the other moneys that are 
available to OSHA for training programs, and so forth, which are now 
being put on m niany cottlmunities to help both onsite and offsite so 
tney have a number of facilities available to them now and we just 
don t believe this nW legislation js necessary in order to enable the 

■ 4^Sable •^'^'"^ commitment to make the ser.vices 

Mr. QuiE. It seems \to me that you are opposing passage because 
the legislation is undesikble, not because it isift necessaiy or because 
you feel It would be duplicative. 

Mr. McGjTOAN. We bkeve that it tine. OSHA just began in May 
to use the ^53^s that yc^u made available to them by appropriation 
last Decenjber.-liow long does it take to get a nevf program in place? 
Are we gom^ to have two V tliree programs operating in the same 
field of furnishing consultation? We don't beliemit is necessaiy nor 
and employees™"^* effective way of provid&g serWces to employers 

Mr. QuiE. I just like what the gentleman from New Jersey's bill 
reauy entajis. I find busmessmenX so aggravatod because they look at 
^ , ^,4yersary, and it seems to/me^his is a good step to 
T u'* somethmg that is no/ an. oherous task on them. 

^l^ ^i^^T^u^""^ ^''M ^ ^^ ^"^ found out about 

It beforehand. There is the fear of an inspector coming in without an 
employer knowing whiit to do.It seems what all of us -want are safer 
llS^^ conditions for/the working people pf this countiy and, if this 
legislation can help, up ^et safer working donditions, that is what it 
sterns me is the most important thingVe are looking for. \ 
' h.tl' McGuiGAN. fcQuie, we. know, an<J in one or two cases we 
have run down, the (9)|fiplamts commg to members of the Congress. 
' roln?^^ State every cdmplaint was checked^ out to determine the 
, relationship of the mail Members of Congre^ were getting to what 
was actually happening in the progi-am of OSHA. Quito frankly, we 
fe t much more Vstena was generated by certain groups of people, 
rather political or senupolitical orgamzation, than we did by the actual 
VJ&MA fl,ctions. 

George, would you like to elaborate on that situation? 
TV/T^T' ^^V^P^- ^® ^^^^ ^ ctieck in one' Statoj^-Mr. Quie. in / 
Montana. There were some 500 letters of complaint" from employees ' 
n^^r^'^^f.'^^^ Members of Congress from that StatiaBout 
KJtsUA, about the actions of ■• the inspectors, the heavy finely the 
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forcing of some employers out ofbusiness because of the excessiye^st 
of abatement and all the rest. Our State president went to the OSHA 
area office in Billings, Mont., and got the data on 
inspections made in Montana. As compared to 500 letters, all of wh«$h 
complained about an action by OSHA, there.were 91 inspections made, 
the average penalty was about $61, so there was a lot of smoke and 
very little fire in that State. = . n rr v 

Mr. QuiE. Where you haiye inspections, vou get. action as weU. 1 ake 
the Fau- Labor Standards Act, for exami)le. There is no possible way 
you could check on everybody to see whether they paid the minimum 
wage or not. But the fact that one person gets caught n^t paying and, 
there^or(r, gets hit by a fine, forces everybody else out of fear to stay 
within the Fair/Labor Standards. The same is true with OSHA, but 
it is easier to understand what wage you sbtmid pay than the kind of 
standards you should have for your worki%conditions because there 
is human en'or involved in there. I recognize Sdtne people generate 
mail far beyond the anxiety that actually exists. However, my reaction 
comes from going around my district/and talking to people wh» bnrfg 
it up to me. I never was able to expldin to them why it wasn't possible 
to provide that consultation. I hajve had experience as a farmer 
producing grade A milk and having to meet the city sanitary standards. v 
If you can have somebody come in and tell you \Vhich things you must V, 
<io to comply, that consultation gives dauy farmers peace of mmd and . 
better facilities in which to produce their milk. I think the same could 
apply to industry and at the same time assure conditions where their 
employees can be more safe. ^^xt * 

Mr. Taylor. In Minnesota the State operates the OSHA program. 
It is not a Federal program and that State has consultative semce 
which is being pr6vidWd on a regular basis. 

Mr. QuiE. They didVt always have that service. _ 
Mr. Taylor. The proMem is the same whether the State admimsters 
the safety program or .^^ther the Federal Government does insofar 
as making bu^esses acqimnted with what they have to do m a^way . ' 
that is readily understandable. This is why in our testmiofLy we say 
that one of the great lapses \mch we have brought befSre this com- 
mittee and its previous oversight healings is the fact a man operating 
a service station or dairy, or a small machine shop cannot have in his 
^ hand a small booklet applying to how he should bmg Tumself mto 
compliance in that particular type of work he is domg. So if he wants to 
get the standards, he doesn't have to get. 18 inches of agate type, he 
can get the standards that afiect his operation. It is explamed m 

simple terms. ' _ ^ , , ^ u > ' 

This is what; we have been askmg OSHA to do for 4 years. It has 

not yet been done. 'v , ^ . 

Mr. Daniels. There is a quorum ball on |ihe .floor, we just have 
tune to get over there and reoprt so I declare a shoft recess and we 
will be back immediately after the quorum. \ * - 

[Recess for quorum call.] ^ \ ' j 

Mi^ Daniels. The subcommitt'ee will conle io order. 

Gentlemen, the Chair would like to ask a-couble of qiiestiong. . 

For the record I would like to state that Iwate the onginal ^ponsor 
of the OSHA legislation. Mr. Taylor, Jack pheehan, and many 
representatives of labor met with me, consulted with me, and gave us 
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invaluable counsel and advice in the drafting of this bill. I was the 
pnme supporter and manager of this bill on the House floor. 
_It IS not my intent by the present legislation to weaken OSHA. 
What I want to do is try to strengthen it and make this law more 
acceptable and palatable to the public and to employers, covered by 
this act, of which there are over 4 million in the TJnited States. 

I would welcomfe the help and the advice of the gentlemen who are 
here today and I see no reason whv we should disagree on trying to 
get a piece of legislation which will make this a stronger and more 
effective law. It is not my intent that first-instance violations should 
be exempted or waived. That will be clearly spelled out. 

Now, I would like to point out that with regard to the 15 preempted 
States who recently sigmfied their intention to conduct on-site consulta- 
tion with funding under the appropriation of $5 million, is there any 
assurance that the' other 19 jurisdictions who have not signified any 
mtention so far, will come under the act?^ 

xi^^^V "I'/.^i^o^' I think it is a little early to say, Mr. Chairman, on 

tiiiat 1 thmk some of the problems 

; . Mr Daniels. What do we do if 1, 2, 3, 4, or 5 decide not to come 
m of the. remaimng 19 States? 

J Taylor. There is a basic problem in some orthe States who 
wouJd like to come in, that is the problem of funding. Your State of 
New Jersey is very much interested in the 7(c)(1) program but. • 

because of the financic^l situation' 

Mr, Daniels. $400 million deficit. ^ ' _ 

Mr. Taylor [continuing]. They don't have the money for the 50-50 
grant. We tried to point out section 7(c)(1) does not preclude 90-10. 
or 100-0 Federal funding. . 

Mr. Daniels. It might be more attractive if we made it 100 or 
90-10, that is true, but under present circumstances, when we have 
15 States that have already signified their desire to participate in 
this program b^ut with 19 not having given any signal of what duection 
they are ^oing in, can we have States sitting side by side with one side 
^oviding on-site consultation and the other side not providin<^ it? 
Wha^kind of kettle of fish would we have? 
^ G#tmg to your statement on page 3, Mr. McGuigan, you men- 
tioned preempted States, 15 States, having congressioftai funding 
which appears as a matter of course in fiscal year 1976. That statement 
IS true. Last njonth we had the supplemental appropriations bill 
* which affected'HEW and the Defpartment of Labor and we appro- 
pnated an additional $5 million for fiscal 1976. 

44u^^i^^^^'^ correctly, you were sitting in the galleiy, and you heard 
,Jhe debate that day. Dp you recall the remarks of the floor manager 
ot that apprcpnations bill. Congressman Flood of Pennsylvania ? The 
questions rp^ised about on-site consultation and the need to appropriate 
an additional $5 million for 1976? Did he not say this is not a matter 
that comes under the jurisdiction of the Appropriations Committee, 
this IS a matter that should be taken care of by the appropriate legisla- 
^ve cunumttee, meaning this particular committee? What assurances 
^ave you after this year that you are gomg to continue to get fimdine: 
Irom the Appropriations Committee for 1976r 1977,, and the years 
thereafter when ,you f%ke into consideration the remarks of Conaiess- 
ma^ Flood? ' ^ ^ 
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Mr. McGuiGAN. First, I would like to say thai I read aU of the 
debate and listened to some of it, and I wouldn't attempt to recall 
precisely the words of the floor manager on the appropriation measure. 

It is my recollection that Congressman^Flood was saying that this 
was not the place to^talk about amending the OSHA Act. that this 
was a place to talk afioiit the appropriations, and some of the sugges- 
tions that were being made in the debate indicated more a desire to 
amend the basic legislation appropriations. 

Mr. Daniels. Excuse my interruption, but let me remind you what 
Congressman Flood said that day. I have it verbatim right in front 
* of me. I am going to give yo^ Mr. Flood's quote: 

Why in the world is this amendment here? It does not belong here. This is 
the appropriations committee. We cannot write a law here. This is a behind the 
s'cenes act masked under some technicalitiesL of the rule to writer law. The rules 
committee heard Mr. Daniels aay a hearing i?now going on. For heaven s sake ga 
before the proper legislative committee and say what one has to say. If this law 
is to be changed, go ahead and change it but the flfembers wrote this law and, so 
long as they wrote it, it must be in force. If they want to change it that is all 
right, go ahead. The members have a right to do it but do it in the proper way. This 
is through the back door, this is the family entrance again so do^ot do this 
here. It does not belong here, this is an appropriation bilj. 

Do you remember Mr. Flood passing those comnients? 

Mr. McGuiOAN. I read Mr. Flood's remarks, and they were not 
; directed toward the matter we are discussing here today, they were 

directed toward the Findley amendment which w%uld have prevented 
enforcement of the act in any establishment employing 25 or fewe/ 
employees. They were not directed to this appropriation being madfe 
for the purpose of consultative services. This was the issue before 
'the House — the Findley ameiulment, not this amendment. , 

Mr. Danielh. I beg to correct you. There was a discussion on the 
floor about on-site consultation at that time as well, aiid I was pinned 
down to make a statement on the floor that I would conduct hearings 
on this bill, and I am keeping my word to my colleagues in the House 
of Representatives, 434 other Members whom I admire and respect, 
and I desire the same mutuaf* respect from them. 

Mr. McGuiGAN. Mr. Chairman, may I respond to that? 
^ Mr. Daniels. Mr. Risenhoover. ^ . 

Mr. RiSENHOOVEit. I understand your concern about what is gomg 
on here. . r 

Mr. McGuiGAN. Would you mind if I spoke to the question of 
appropriation for a minute? ' 

Mr. Ris^iNHOovER. No ; go ahead. ^ 

Mr. McGuiGAN. We have come to whether it is necessary to have 
an act of the legislative committee to continue the appropriation. 
Now,T don't think I am siu-e there isn't a member of this committee 
no^hete that didn't participate this year m putting together a jobs 
bill that picked up jS5 billion of previously authorized money and voted 
to appropriate it, the President vetoed it. That much money was just 
lying around, probably billions more lying around that had been 
authorized but never appropriated 

So I think the answer simply is that there is iio assurance regardless 
of what the authorizing committee does, that money is going to be 
appropriated fof whatever the purpose. ^ _ 

Mr. R*isENHOovER. Of course, that is something that will have to 
be decided when it gets to the^floor. But I think in this particular 
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•case, and yoit know as well asJ^hat the general feeling of the public 
and these small businessmei^^especially in regarding OSHA and 
understanding whatever pfevaMf This is an attempt by the subcom- 
mittee to relieve some of those fears-and get better health and safety 
standards on the job. ^ 

Now, I don't have any doubt in my mijfttd at all^thut the money wil]. \ 
be appropriated for these consultative'serrices, 'there is th^t much 
feeling about OSHA and that much Gonclhi by tlie Members A>o 
, satisfy their constituents. " > 

' I will give you an example of some things tha^' happened. During/my * 
•campaign for election, we had a U.S. Senate race g6inftlb^ at the same . 
time, and DOL sent a special £eam of inspecto;ps mto our district 
^jnd raised helL That Senate campaigner and I were ' the/only ones 
^^^^-^''T^criammgi, and we practic^ had to disavow OSHA to have peoplp 
r wlTo were not antilabpr elected. OSHA in no small measure contnbuted 
« to that. ^ ■■ ^■ 

' Y^ou ^don't have better friends in the world than Chairman Daniels 

orChairmou Dent or the- members of this suBcommitt^H^ in thi^Gom- 
mittee on Education and Labor, bxft if we don'^ satisfy some of Xhese'^ 
complaints and relieve some of these fears, then you ate going to have 
, ^^Sr .^.®"^^®^^^^P won't be. a bit. friendly to labor. 

This IS what We are trying to do,, we have tb rejp*esent everyone, 
. aml^we are gomg^to get better health, ajid safety standards on these 

jobs if we pass this legislation. There will be more people out? there— I 
' , tyink all the small.businessraen want to comply with this ; Act. Most 

of the tima they we afraid not to. t ^ ' 

There is la lot. of resentment, but if we can supply'ljoiore people 
looking at these jobs for health and safety standards, \^hether con- 
sultants or not, whether inspectors; we wifl get mor^ compliance. 
Any time Federal law and State law conflict, ^Federal Jaw prevails 
^ when they have Federal standards to meet. Th$re is not goSig to be any 
conflict. The mspector, the Federal OSHA inspector, is gome to be the 
one who prevails. \ 

Bijt we need to give these small " businessmen ^d the otheft . an 
avenue to voluntarily comply and have accurate adyice when t^ey ate 
- trying to comply . I think we will relieve a lot of the fears and concerns 
^ abwt^OSHA and I thinls get a lot better compliance in this cbuntry 
- and the jobs will be a lot safer for people, Iibelieve that will occur if we 

•enact this. * ^ , • 

% Mr. Gaydos. Will you ;yield? 

I would like to direct t'lixs question to my colleague and fterhaps the 
gentleman testifying will add to it. ^ , - 

I checked the Senate testimony and a Roger Wingate, senior* vice 
president of the. Liberty Mtituaf Insurance Co., testified before the 
benate that to\he extent that his company, which represents in the 
neighborhood of 9 percent of the privately insured worinnen's com^ 
pensatidn busmess in, the country, his. company djperates a .professional 
. stafl ot 640 people arvailable for consultation by small business; The 
statement has been made by my colleague that small business is crdne, 
just \iraiting to utilize this consultmg service. . . 
^ His experience has b^eenHhis, he stated it m the record, his experience 
IS that the first letters, were i^tten to the companies, then they 
phoned, ''Here is the service availabl^^to you." ^ 
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\ ' ' They found ou/ that those businosseg which roquostod such sorvicos 
* M needed it the least. On the con traiy they flund out that the onfes that 
' neodgd it the moat didn't respond, so their track record in the record 
of his testimony is that, regardless of what the;jr oflfered as far as con- 
sulting services to small business, that the desire of small busmess to 
utilize these serviceajust is not there. at 

iSo, I can't understand why everybody makes the statement— Mr. 
Quie left— I thank iny colleague for yielding— Mr. Ouie said the same 
thing, .all these small businesses are waiting,* crying they are in need of 
consulting services. That is not true. - 

I suggest w6 should allow the $5 million.;to be utilized under the ap- 
propriation and get a track record and then take a second look. If it 
doesn't work, we can do something differently. Up until now we havo_ 
nothing on which to base a decision chart the further course. WcT^ 
don't have it. We haven't given enough Jime.for this thing to work. 

I would be willing to support, afiy thing which Avoijld ultimately 
help the act to work to make surd- there are suflGicient inspectors, con- 
' . suiting senHces and so on, but we have nothing %p base a decision on. 

Mr. RiBEMHoovBR. If there are the State government offermg con- 
sultative services and a dant comijany o^tSring consultative services, I 
know where I would go. I wouldn'r^cHrtfon insurance company asking- 
for consultation with respect to complying with a State law, w^en the 
State had an approved plan approved^y DOG, standards have been 
set 

I know in/my districUi lot more small busmessmen will call in State 
- consultants before call>6^ ift an insurance company becau.se they don't 
trust the insurance company either. i.. 'i • • i 

Here is the real point of this thing. On^ie we enact this legi^ation^ancl 
they don't take advantage of it, t^iey have no complaint when the guy 
fcotnes in and cites , them on the first violation. I won't tell them that 
where an insurance company is involved. v, . 

Mr. McGtriQAN. The point is this service is now available in your 
State, jjrours \ a preempted State an^ c6nsultative services ai-e- 

^^Sli\ RiSENHoovBR. Wei>are doing it because of the situation that 
happeried in my campaign. Oklahoma is one of those that applied for 
*the consultative service money. 

< Mr. Taylor. You have consultants ui your State now. 

^ Mr. McGuiGAN. It comes as no great surprise to any of the witnesses 
here thut the OSHA act has been used for political purposes wh^n the 
assistants secretary for OSHA suggested in a memorandum that came 
to light)in the Watergate hearings that this was a good .way tcxraise- 
money, to go soft on enforcement. It comes as no great suprise the;jr 
would use it the other way around to try to elect members of theur 
parhr to Congi-es^. . r. • i 

What I am pointing out now is that you have m your State precisely, 
I suppose precisely, What you wjould be gettuig if this amendment was. 

enacted. ' i o 

( Mr. BiSENHoovBR. I agree, but I am talking of the other States Who 
X don't have it. If we provide a vehicle with^ enough ihoney m it where 
' they can participate m the prx)gi-am and we put it out there where we 
say, OK, hereit IS, you better narticipat^, then if they don' t^ there is-— 
wait just a minute— I don't want'to be, sitting up here with SOft 
Republictos and that is just exactly what could happen. 
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In Oklahoma it is working fine, wo did it, becftimo Of whtxt thoy did 
during tho summer and full of hist year. If these othqir'States comply, 
wo" won't have this problem, ' 

Mr. Dent. Will you yield? / , . . 

Mr. RisENiioovBn* I yield to Mr. Dent. i ' 

Mr. Daniels. Tho gentleman's time is up; I recognize Mr. Dent. 

Mr. Dent. Problems ariso'Svhon landmark legislation is enacted 
which attempts to do something that hasn't been done before, either 
on tho State or Federal level. Often self-serving organizations load 
small bvidinessraen to believe they are going to repeal tli6 act^ or ^vill 
got an exemption from the reguhitions. 

Business and industry must realize that the House isn't gomg to 
repeal the features of this act. If thoy ever learn tliat, they will sit 
down and start to try to comply with the act. Many don't even make 
an attempt to comply with the act. 

When they realize tliat we want them \o cooperate because we are 
not going to eliminate inspections in this country, I think maybe you 
^will get some results. * 

▼ That is what we had to do in the coal mines. They had all the small 
mines out for, 30 years, they were not covered by the mine safety law. 
Finally thoy agreed it wtus there to stay and we have no trouble \fiih 
the inspectors ^oing into mines. 

I thmk this is your biggest j)roblem, trying to get these people to 
uTtiderstand timt this is the law an^ it is going to' be enforced, then we 
can work out tho changes that might mtuce it work belter. 

Once they are convinced they won't be left out from under the act, 
I think-thoy will a^tart consulting with us. Don't you think so? 

Mr. McG uioAN. I think you are right, I think the efforts of the 
various frpnt groups tl^ started this whole letter campaign was for 
the purpose of using it as a lever to defeat the act completely or make 
it meanmgless. This was tho purpose behind the alleged consultative 
services and the 25 oriewer exemptions in first instance citations or 
inspections. 

We have had 75^ears of consultative services in the States and, as 
we said in our testimony, that is the reason why we havj^ OSHA, 
because it didn't work. ^ 

i know that Everyone of you hafe to be sensitive to the real prob- 
lems and tne needs of the bushies^ community us well as the working 

f)eople in yoyr State and I recognize your concern when you get one 
otter after ttnotlu^r saying all hell is breaking loose in the working 
place because tho inspector is in there and they are closing it down. 
Wo checked with the Small Business Administration to see how 
many applications are being made by small businesses to provide the 
necessary loans, so if (2SHA is coming in there and threatening 
to charge .them too mucj^for an abatement or in other-ways raise the 
cost of dping business, you would expect to see a tremendous increase 
in small busmess loan applications. There have been about 150 so far. 
Mr. Gaydos. Would you yield? 
Mr. Dent. Yes; of coursov 
, Mr. Gaydos. I think thi^ is one point, Congressman IJent is the 

S^,ther of the Mine Safety Act. In that act I participated to a limited 
egree in the drafting of that act. 

1 don't think — I might be^ wrong — that we have any like or com- 
parabte provision in, that act which would provide consultative 

Kf A. ■ 
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services per se, what \vo are talking abouti yet the Mine Safety Act 
covers iiotivo mino3 where three or four people will participate, strip 
mines, what have you. Wo don't have that much difficulty in enfor|yng^ 
*that act. • . 

I would like Mr. Dent's observation in drawing a parallel between 
the two acts. * 4 

Mr. Dent. They had some background to build on and, in fact, 
mining States had some sort of consultative services under their 
inspection system. 

The most imjportnjit of all oi the provisions wo put in to the act 
was that covcnng sAiall mines. In the entire country at that time 
there were* about 13,000 operating coaT mines, not counting the 
'strippers. Of the operating coal mmes* there were only about 2,300 
that were covered by the act in what tney call title I. 
* The most numerous accidents occurred m the small mines which had 
no State or Fcdqral inspection. We ha^d to make a concession that 
there was no fine attached to first violation, they were given time to 
correct it. 

For instance, if they found loose bolts on a outting^ machine, thoy 
would .be given 4 hours to get that machine oflP tlie job and correct 
the problem. If it wasn't inspected and back on the job in working 
order in safe condition, there was a fine right away. They couldn't 
get away from it. If there were any unsafe roof condition3, they would 
correct them. 

In the mine safety law, the fine isn't important; the important thing 
is- to make that roof safe and make that rail safe and miike their lives 
safcj so that is what we should be thinking about here. ' 

Fmes have caused most of the trouble. An inspector who can't 
. use a little judgment will give us more troubte than all the laws you 
- might write. 

1 had one case where a fellow demanded I come down and let him 
show me a leak in a little open-faced piping; it was in the part of the 
garage where they wash cars. The leak was in the corner on a joint 
and It wastsoming down the wall and across the floor. The inspector 
went in and saw this water and slapped a fine on the fellow, 'fhe 
fellow asked him to wait a minute, and he went out and got a pipe 
\vrench and tightened it up. There Was no more leak, but he had to pay 
the fine. This is what causes trouble, and gives the opposition a 
megaphone. This is what we have to avoid. 

Mr. Gaydos. The fact still remains there was no groat demand for 
consultative services as we are experiencing now in this legislation. 

Mr. Dent. But the States have dual inspection and we can't get 
pdofit. " ^ , ^. , 

Mr. RiBBNiaoovBn. Another consideration here, you said the Mine- 
Safetj^ Act covered 2;300 big mines. Tliis covers 4 mUlion ,pcople. 
There is a hell of a. lot more flak goin^ on than over the rnines. 
^ Mr. Daniels. This act covers approjdmately 5 million working 
places and approximately 65 million working men and women in this 
country. /. , 

As Mr. Dent just pointed out under the Mine Safety Act there is a 
Waiver of the first violation. 

Mr. Dent. Except where there is imminent dangm^ — we don't let 
him bum the naine down. , 4^ 

Mr. Daniels. I am sorry, we are all through with the witnesses. 
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Hi cau'F^stfty ^vith two ^vitnossos all day lone. We 
fcs? "^^^ ^""^g- 1 tostituted the* 5-minuto rufo tWs 

Mr. Daniels. A short question? 

Mr. Gaydos. A short question. 

Mr. Daniels. All right, y ou may proceed. 

Mr m ™ ^° ^? Vhair and ask another witness. 

Mr. Daniels. Thank you, gentlemen. 3 • 

Our next witness is Mr. Jacob Clayman, Secretary-Treasurer of 
tho'Industnol Union Department, AFli-CiO iroasurer ol 

fhJc^^ <^l'^y°»'«i,wa3 of invaluable help and assistance to 

this cpramittee \7h0n we had under consideration the drafting of tho 

I -"^"^ comments on this legislafion that we axo 

considenng at the present time. " 

STATEMENT OP JACOB CLAYMAN. SEOBETABY-TEEASUBER, INDITS- 
TEIAI UNION DEPARTMENT, APL-OfO. ACCOMPANIED BY 
SmjON W. SAMXIEIS, DIBEOTOR, HEALTH, SAPETY" AND 
ENmoiEMENT..AND HOWABD HAGUE, JB, ASSOCIATE LEGIS- 
LATITE BEPRESENTATIVE 

a^^i " J^*"- .C'h«"rman and members of the committee we 

spook for the industrial union department of the AFI^O and f 
feel very sensitive tins morning that you have a time problem and 
ll^L""! "^"^m""^' P'-^bably patiently, is Jack Sheeha/of the steel 
workers, so mth yo.ur pernission, I will state briefly the essence of 

[The Statement of Jacob Glaymiqi follows ;] 

PnEPAnBD Statement OP Jac^b Clayman, SEdiETAnv-TREASURER, Indttstriai, 
^ Union Dkpartmknt, AFL-CIO ^uxjohuai* 

v(^}LS^^^^^il I am accompanied this morning by Mr. Samuels and Mr 

• • ^''^ '''^"^Ji'^f"™,"'' '3 spcoiftl treatment for small business and famnv fnrmora 
. thoTtl"S"H^ *° «'nc" tholfwL^lirto'^repS^ 

Biwh SmIoTv^ th^ n A'«P"««nted the organizational interests of iho John 
K/naul^^^^^^ National Federation of. 

f « n^' i'*'? ' movment has pressed for funds and oroirrama 
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Thft Industrial Union Dopnrtraent went to the Congress in 1972 for funds for 
A «^^n buZcq3 creation Brogrftm. Wo supported tho implementation 

o suclTservieea at tho stato levol in Ohio and mado that experience part of tLa , 
demands o7 tho industrial unions in New York, New Jereoy and Pennsylvania. 
wHup^rted u^^vorsitv. eommunity eoUege and professional soe.oty efforts to 

9m mXthTs 'rm'^oTeffoT&so most workers are employed in small Shops 
LKause eonditTons in these workplaces probftbly oxeee(f In horror eonditlons 
t Vt^ ilfLtl^rcTn industries Mr Chairman, you are responsible for displosing a 
Unile^ity of wXLgS^^^^^^^ 'hat found o^ four 

worker in Uie SbKesses and farms surveyed to have obvious oej^ational 
workers """" ..^^ eaneer were not stud ed. More, the researchers 

fS'a S n» neo^pcrXc attitudes among these same employers. 

These nndin^ in cxpericneo, are universal and need national attention. 
BSorfs"?or?A effective .Xk ol, 'he^e problems have^^^^^^^^^ impossible. 

Wiiahinirtnn's aorinir rito: the annual NIX ON UbHA festival. , t> j 
%tvrhs and fletions^abo^^ OS»A perpetuated in the Congressional Record, 

found thiit in tho Proecsa Iccul Tiniidequate) exposure to asbestos 

asbestos). * „ * ,i «a thoVnmilt of an orKftnized seareh. No one is 

dentist, business machine repairman, and about 

All of these hazards affect workers, '='"P'°y^'T|,rUttle only ignore^ this 

The organizations "^haVlXe^v f' "^^^^^^^^^ hpaltl? re- 

rcality, but— worse— they n'="^cly oppose luna^^ legislationr- . 

search, education, enforcement and "^"=^"8 8'"^^^^^^ screening chemidals 

such as the Toxic Substances Act-^^l«ch vou^d^^^^^ b^^^^ . 

prior to their introduction into the ^"J^Q^^gg^ J^iUjons invested in thTuse 
would protect everyone. They ''o" the little guy— which may 

arbrre'sac^^dtu^^K^^^^^^^ 

S ^! D^am^nd |amro.k^ reaching maturity" 

.Aror^cs"slk\Xte 

"^r:^^^^^^ ^^nJrJllW^i. volume. This is not 

'•^^^sf ^Ss?^=^ote«^ .. 

rttlatgSTtdcK^ic^a^ 
. consensus stnndard-set'l.ing organizations. 
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' shJlrSuirld brol^'/ W S OSHA"'«r 'i'^'^ri'' ""'-^ °' safety 
private consensus standards that o^n^^t bo^mnL^^'^f^^^^ ^SHA uscS 

.Legally hundreds of thousands of omXera a?J'^n vin?n\^n manufacturers, 
.are not at fault. OSHA should L uiin/*i?A o„vV "'''i'^T",^^^^^^ Act. But they 
procedures that worl? It IsnTpract ca7to r^f^f t^^^^^^^ ^P^? '^''^^l"? test 
(ANSI standard for hard l^at/rEto L a4m^ ''^'^^^^^^^ ^^^ich do not exist, 
not exist.) No amount of "consuUation" tnil standard, that does 

To change the Act so that rompliance^Lni. nf Problem, 
and social workers would create aToS of if nrl!*^^^^^^ teacher* 
tical dilution of a meager enforce™ efl^^^^^^^ 

^oToTs'S ""^-^^ -''^o-like.='ofts°I^h»^^^^ S'/riS^.t'^^ 

. > in &otonTy1s\r°cSteTt''^Jea1 ""'^ 

a well documented example creates in the enforcement agency. We hav6 

the'WrZa"X'et'o'rfrSormbC l^h'lo""^ 'a" ''"^f ^" ^P^"' ^«74. 
mspeetion quotas. Compliance o/C wWefindi order aetlting negative 

vvorlvprtaceas Therefore, establishments wfth in^ """"^ Violations in eirtain 
have citations issued with more than fiv„ Jni J ^^^^T '""^Plyyees eould not 

employees eould have citations witftvWaUons-^^^ 20 
violations for a large plant violations— up to a ma.\imum of 40-60 

' . «'ado&gtTAX"S^^^ formerlyinchargeof the7(c)(l) ' 

^_^A„^.„vestigato?fro«m the ^^s°.l^n'Ct^^^^^^^ 

b.aP^tl"att7i!!i beTng7£K^s7brttoV'H'^* TX^'^I'^^ done 

.Consultation, or technical as«istTnn^ w Y "'™V8'»°"' 'he Chieago region, 
ment process. Unless we are tTrfp^t ih'l^Lr^H.-.l"/ "^-i "'^ ^nf^^e- 

the States prior to passage of the Act tWhnfnnf „ •'^t o^ercisfed by 

from the enforcement process itself 'Not eTen Z'^mT." ""^^ ^•'P""^ 

S t^-^g?-^^^^^^^ how to provide It. 

ir„W«re"a°vLiH^^^^^ 

Our study covered on-site Td off-site srvfces^nrn^.H^ P."'".'^ ^ wlfmake. 
professional and lay organizations thrPpXrni r'^ '^r ^'^^^ associations, 
and university extensioHerv cerAnd educat^^^ government 
^Vlscon8in and Colorado and a case studv nf rB=n,.,'^^"??^-. ^"-depth studies in 

Trade associations are providt^^ ,,nnvn?. "^""'^'=''3 in Ohio were made, 
often with detailed onXS an^ great , variety and 

that thoy are responding to constituent demand for sfervle^ ^°"P'' ''^"^^^ ' 

- hot°v«t :nC^!Z^Z^^oS:^S^ quantity, 
o7a2- direct or in..^^^-S^~-^;^^'^y^^ 

-i'^-^^^rZZ^i^^^^^^ to the impact of OSHA in 

attendees at OSHA-funded Nationa Safetv Ommni? P-'^duces farge numbers of 

funded p°,!,™Z Se'S K"™ "» OSUA. 

50-338—70 a 
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The NIOSH activity has mat promise* The difficulty is that hero again tho 
effort is free-standing, bashfully offered and piUnfully inadcquatp, , , . 

A loi;^g tradition (60 years), a corporal's guard of technicians and a handful of 
pamphlets and fUmstrips do not make a serious effort. ^ ^ , 

The state governments in Wisconsin and Colorado may bo able to develop 
effective on^ito services. At tho time of tho study they were just becommg dis- 
entangled from tho traditional programs and wcro adjusting to now enforcement 
roles.^oweveiv one thing is clear; any employer wanting consultative assistance • 
could have it. The existing resources wcro under-utilized. , . , . . 

The pattern established in^Ohio offered us a Clear model for state-federal-pnvato 
sector efforts. It was a olear break from tho traditional, compromised state program 
in which enforcement and service are combined. ^ 

it is unfortunate that purely poHtical circumstances havG truncated most ox 
-4-hfit pjft^am. But tho lesson was learned and it is worthwhile to reconstruct its 

^^^A *^"tn!8k^force" had bee\i established to coordinate tho effort. A strong state 
government agency— freed of any enforcement responsibility— provided broad 
skiUs, facilities and funds for an aggressively promoted, wide array of field services 
closely coordinated with the fedend government, tho universities and other com- 

l^ho^dcm^s^^^ program (the "tusk force" no longer exists) teaches iis that v 
political continuity is a critical factor in terms of long-term viability. 
Based on this studv, we recommend tho following: 

To provide for political continuity and national eoordmation, a more positive 
'federal role may i)0 effective. Within the current law, OSIIA has a mandate for 
svHtematic education. It is in the iicst position to pull together a nationuJ plan. 
When and where a federal on-tiite presenee is needed, this can be adeoniplished by 
NIOSII. In any eiwe, NIOi?II can assist OSIIA in the creation and implementation 

of a national pattern. . ' . . « i ««*f 

Full state and private-wetor participation— each element as an eqnal partner — 

is essential if this plan is to be effective. . j. . u i 

The federal government does not have to invent a new way extending technology 
to Molve the health and safety problems of small business. Iho National Academy 
of Si-ieneea— In their recent report on toxic substances— has recommended to tne 
Environmental Protection Agency tho creation of a specialized 8(^viee analogous 
to tho agricultural extension program. ■ , . r^otj a 

Wo make tho same recommondattpn for consultative services wnder UbUA. 

It is gratifying to note that all of this can bo accoinplished without altoring a 
sinclo word of tho Act you co-authored. AU that is needed is tho will and tho 
' leadership. In fact, it can be accomplished under other legislation, such as unflcr 
the Small Business Administration. The attitude of that agency proves our point. 
They have decided not to provide OSIIA service regardless of a clear provision 
of their enabling Act mandating a role. They choose to ^eniain in their primrtry 
role.-^eeonomies and business promotion. They may be wise. Policemen make poor 
educators and promoters caiinot police. The primary mission of an agenoy can- 
not be compromised with "sidelines" that dilute and alter, their effcotivoness. 

We suKKest. Mr. Chairman, that combining a consultative role with a police 
function means destroving the very Act ypur leadership made possible. It means 
reversing the beginning to an end to what you have so aptly described ixs a norror 

A Profile op OSIIA Consultativk Seuvioes AvAiiiABLB 
^ TO Small Business ' 

• ( 

I. INTRODUCTION AND ^AOXNOWLBDaMENTS 

Inlroduclion' 

Criticism been leveled in the Congress, in the press and in business and 
trade meetings at*thc Occupational Safety and Health Admimstration, at the 
standards it has promulgated and even at the basic enabling legislation. It has 
been said that the special educational problems of small business have been 
icnored that opportunities for learning about how smaU businesses can comply 
with OfeHA are inadequate, and that small biisifiesscs arc unfairiy treated if 
first instance sanctions are applied to them, instead of wamngs and on-site 
cohsultation. The pica has been made for exceptions from coverage. Ih effect, 
additional education is being suggested in place of the Present enforcement 
program, which already incorporates education and off-sito consultation provided 
by OSIIA, and on-site consultation provided by the Division of Technical bcrviccs 
of the National Institute for 'Occupational Safety and Health. 
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It ean be accomplished under other legislation suTh as iTndPr tlfp q^„W 
rpSn1"H°"- that agency ha? dedded"not to provi^^^^ 
regardless of a clear provision of their enabling Act mandaUM a ri^p Th^^^^ 
choose to remnm n their primary rolei economicf and business promot?to TbZ 
may be wise. Policemen make poor educators and promotw^ caE nn?/ip tS^ 
=?n3'KLreSrnir'' oo^S^lZ^^Z'a&f-- tIS 

consultative scrv ccs. Yet thev shmiiH h» r„„„;Xi 6'^'="' ana real aemand for 
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« m. acoPB AKD MBTnoD OF iNQvmr , 

.Prior Studies * ' ' „ i. 

Studies of tho hazards In small business ard {cw in aumbOr. No studies have 
l>cen published whieh Address themselves to the promcm,of remedy. 

An oecupational health survey of *he Chieago metropolitan area eomplcted 
by the predeeesaor agency to the National Institute for Oecupational Safety and 
'Health in 1970 domonstrated what can be found In small plants: the highest 
concentration of health hazards, the fewest safeguards and the least awareness 

^""moSu^cLnuToomp^^^ a pflot study in Washington an.d O^,?®'?:^^^^ 
is noteworthy despite its preliminary nature. The University of Washington 
'eondui>tcd the survey July 1972 throuch August^ 1974 In three inxjustrial areas: 
.Taeonia and Seattle, WasWngton, and Porfland, OrcKOn; and an agrieultural 
area: Yaldma County, Washington. A board-qualified ^industrial piiysieiaa par- 
ticipated in each of thq cities. ^ '^^ , , „ u > « « \ 
Workplaces covered had from 8 to 160 workers (small businesses). 
' A walk-through survey by an industrial hygienist was conducted in 130 es- 
tablishments. Questionnaires were given to the participating employees to de- 
totniinc their demographic, occupational and medical history. A medical exam- 
ination was also given to 908 employees. , J, ^ 1 
- Compensation claims and employer mjury and disease logs were reviewed 
for the period of the survey as well as one to orjo and a half year^ prior to the 

^^Tho workers studies were not subjected to extensive medical exams but leather 
to a limited physical examination and lab work. Cancer and nourplogical diseases, 
for example w^cre not thoroughly investigated. The survey then. ^^JeM^^ 
the Htndy notes) the actual conditions that would bo determined through a 
comprehensive investigation of worker health; 
~Some of the major findings: . , , . r n oo ^ i r.r«KnWo 

Incidence of occupational disease is high: fully 28.4 workers with probable 
occupational discaae per 100 workers— or I out of 4. . 

89 per cent of these workers with probable occupational disease wore found 
only throuRh the University of Waaliington's limited study. They were not on 
worker's compensaUon claims and were not reported on logs employers arc re- 

'"^tmplSc"^^^^ '^^^ environmental or biological 

monitoring. Many were uncooperative in the study. «,^^:n„i 
42 per cent of the job-related injuries wore found only through the medica 
questionnaires. This indicates tremendous, ujider-reporttng of injunca as woU 

- ^^Thef Employer's log was not available at more than one-third of the estab-- 
llshments medicoUy surveyed, supposedlv because there was. nothing to report. 
But comvensation clatmM wfire found for about half of these. 

• 4e Problem of remedy is much more difficult to define and plumb, especially 
by investigators outside of management circles. 

' Current Studies \ ^ . ^ 

A questionnaire was designed to provide an objective tool for assessmg serv^^ces 
provided by trade associations and to suggest questions for pubUo sector pg^ncies. 
In dther cLe, it was apparent from the beginning that action was taking place 
both Svithin^the states nationally. In acfininistering the ^l^^stiomiai^^ m 
personia contacts, the interviewers attempted to separate out major elements at 

: SXleVels wMo maintaining recognition of the inextricable overlays that aotuaUy 

^^Tho result is a profile on what consultative services are avaiUible to business^and 
' bdiStrv to facilitate their compliance with the OSHAct- Is expertise and m- 
; foS^n avSSable? What are some of the sources? These are the questions we 

ThTscope of thejstudy involved fifty trade assoomtlons, three states, various 

land gran^^ Safety P<>^°?!1 ''?A*°''^/4f«tv 

Amer^n Occupational Medical Association, the American Society of Safety 
Engineers and the American Industrial Hygiene Association. . nf 

• Because Ohio was the first state to develop an intense and ^yoad pro™ of 
consultative services entkely divorced from enforcement, that state was stJudied 

most intensely, ' ' 

Deciding wj^t noUb study was not dilfieult* 
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Some professional aooioties have hesitated to become in volvcdin service activities 
Others have lent their cxpcrtiso in support; of consultfitlou as a complement to- 
Federal efforts, especially the American Society of Safey Engineers, the American 
Industrial Hygiene Association, and the American Occupational Medical Asso-. 
^ 1 -u/i* y***:?^u^^ largest societies, the Amqrican Public JBealth A'esociation has 
exlublted a high level of concern over workers' health, hut has not actively sup- 
portOd dir^t involvement of its state af^^intea or organiaed its capacity in the 
national office. The newly-formod ^Society for Occupational and Environmental 
Health promises to bo a valuable group in this area, but is not a signiacant source 
01 assistance to^small business at this time. 

The dissemination of information ntout workplace hazards is the first step — 
logically— in improving t^e work environment in amall shops. This includes infor- 
mation on how hazards oan bo recognized, monitored, and controlled and how the 
Act can be used to alleviate occupational health and safety problems. 
A information services have increased since the passage of the 

Act. Management groups, trade associations and insurance carriers have been the 
main providers of information and education for employers on their responsibilities 
Vt" 1 5u Aj^Organizations ^udias the Conference Board and the Industrial 
Health FOufhdation, however, di^minate the results of their research findings 
among their membership, compri^^d primarily of large companies. In 1971, the' 
JNationai Association of Manftfacturfefs sponsored a Nationwide closed-circuit 
teleconference on the Act's rcquirem^s that reached joaore ttan 10.000 execu- 
tives of/large anq medium size.d firmis^ ° 

* ^1? ?r^^^^°" information and educational 8erviceg,v management is in need of 
technical and medical services and assistance. \ 

iitA 5;^^"^ report to the Ford F6undation by Dr. Nicholas Ashford noted that, 
iiiinriloyers presently receive technical consultative services on occupational 
health and safety problems from three groups: private consulting firms, trade 
iissociations, and insurance carriers. In general these services are designed to 
?Jc?Ji^^° financial burden on employers in their efforts to comply with the 
ObH Ac^. Large corporations are often able to obtain suflieient technical services 
from in-liouse safety, industrial hygiene, and medical capability. Law firms are 
also a potential source of both legal and technical advice, but their services are ' 
usually sought after an OSHA inspection haS occurred. The smallest firms, how- 
^ver, do not hrtve adequate access to either in-house or consultant expertise." 

The larger insurance carriers generally provide the larger employers with 
assistance in tlie redognition and evaluation of risks and in loss control. Ashford 
notes that. Because insurance services and policies -are most responsive to the 
level of Workman s Compensation claims, where emphasis is on injury rather than 
disease^ extensive occupational heallh services are generally ' not provided by 
carriers. In fact, the insurance industry is opposed to changes in Workman's 
Compensation laws that would extend coverage to occupational disease." 

But for the small employer, carriera provide little service that can be objectively 
examined in a limited study of this kind. Therefore tfiey wjere not included. 

• u u ^^^'"^""^^^ ^ero the plethora of commercial services that became active 
with the passage of Che Act, many of whom went out of business for lack of clients. 
It was felt that the most reputable would be — as they are — provided by the referral 
servicesof the professional societies. 

The trade associations studied were selected on the following bases: 

Geographic location. Those with main offices in the District of Columbia were' 
preferred to assist contact. (Some were selected f^om other cities.) 

A membership national in scope. 

Bepresentative of manufacturers (as opposed to construction or service con- 
tractors) . ^ 

Included associations with both large and small numbers of affiliates. 

Pot the purpose of a profile, this study selected three states: Colorado, Wisconsin 
and Ohio. They were selected on the basis of gedgrafJhic, demographic and in- 
dustrial differences. They at-e not typical states. But they also provide a spectrum. 
In each, the interviews looked at obvious and definable services regardless of 
source: state, federal or private sector. 

IV. NATIONAL OVEBLAT 

A. Trade Associations \ 

Fifty trade associations were surveyed (39 by phone and 11 by mail). Replies 
were received from 39; Of those responding, all Ijut 7 were doing something sub- 
stantial along the lines of occupational safety and ^ealth. This would indicate 
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that 82 por cent of those responding were In some way Involved in the field. All 
•Of the as$oeiatlona surveyed were involved in som6 form of manufaeturing. 

Membership Employment Range 

Membership employment figures were not available from 16 respondents. Of 
i)hoso where figures {or estimates) -were available (28 assoeiations), 24 showed 
membership employing less than 25 workers. Only 4 assoeiations reported that 
ithcir membership were only large employers (over 500 employees). ' 

Listed belotv are some interesting examples of employment range of various 
assoeiation members. ^ 

1. American Apparel Manufaettirers Assoclationy membership 750. About 50 
per cent or 375 members employ less than 20 employees. 

2. American Foundrymen's Society, membership 2,000. "Currently, there 
are approximately 4,500 foundries in the United States; 75 percent of the foundries 
employ fewer than 75 people. Almost all of ,the large foundries (that is to s^y, 
over 500) are captivq," according to \Villiam B. Huelsen, Director Environm^tal 
Affairs. ^pU i 

3. National Paint and Coatings Association, membership 1,000. Only 20 
employ over 500 — the majority f?ill in the 50 employees and below category. 

4. Printing Industries of America, membership 7,500. Eighty percent of mem^ 
bership employ fewer than- 50 employees. * 

5. Marble Institute of America, membership 100. Employment size ranges 
from 3,500 employees to 5 employees. 'si 

From the above mentioned examples it is easy to se& that many small employers 
belong to associations and thus have ac6ess to information regarding OSHA. 

Educational Services ^ 

Educational services provided by the various associations include safety man- 
uals, bulletins and ncwlctters. Of those responding, 22 associations use bulletins or 
newsletters to alert their members of the legal aspects of the act, 24 for educational 
information regarding enginccrihg and 20 with mention of medical problems. 

Teactiing materials were available from 16 responding associations concerning 
the legt^ aspects of OSII A; 19 made teaching material available on engineering and 
15 on ^cdical implications. 

Simiiijirs and Conferences 

Sin/e the passage ofUhe OSHAct by Congrcg.s, 20 of the responding trade as- 
sociations have condudted seminars and/or conferences solely on QSHA. 19 re- 
spondents have conduqted seminars and/or conferences on OSHA in "conjunction 
witli other subjects. These meetings have been held on both the local/regional and 
national basis. Thirtee^ respondents stated that theirs were on a local/regional basis 
and 27 associations conducted theirs on a national level. ^ 

Tdchnical Assistants 

A. Engineerinq. — Of the associations sxirveyed and responding^ 10 gave on-site . 
assistance; 15 helped by phone; 23 associations offered assistance through the mail; 
and 22 used the group or committee form in lending engineering assistance on''a 
techhical basis. / 

B^^edical. — Medical assistance on a detailed basis was available to members 
on an on-site basis from 6 assoeiationsj 11 associations lent aid by phone; 19 as- 
sociationis used the mail; and 16 used groups or committees in lending detailed 
medical assistance. \ . . . 

C. Legal. — Teclinical assistance available on ttie legal aspects of the OSHAct 
from the various assoeiations are as follows: on site, S associations; telephone, 17 
associations; mail, 23 assoeiations; group or committee, 17 assoeiations. 

It is important to comment on the reasons given why 7 assoeiations were doing 
nothing substantial for their membership regarding OSHA. 

1. National Forest Prqducts Association. Mr. Hitehings stated that this is a 
Fedjeration of Assoeiations and that they rely on their member associations to 
perform this service. . 

2. National Coal Association. Mi^. Foster indieoried that their primary concern 
was with the Mine Safety Act. Only clerical and sales personnel were covered by 
OSHA. 

3. American Dye Manxifacturers Institute^ohlv legal counsel. 

4. American Petroleum ^Refiners Association — only legal counsel. 

5- Independent Refiners Association of America — only legal counsel. 

6. American Gear Manufacturers Association. Mr. Engram stated that the 
_flasoeiation and members rely on their insurance companies to deal with occupa- 
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^ iL^'I hl'n(n^T?]?£w'^ poWems. This is dpao by callfng lathe insurance company: 
- on the plant level for whatever assistance is needed. ^ 
c3hiV: ^f^r^^P*^ Industries Association of America, membership- 50. The member- 
for OSHaI^oS very large employers who do not rely on the Association 

Other sources and methods of^HA mistance utilized by Trade AmciatioTif > 

n}"^^^^u^ tl ^^^ Plastics Industry, membership 1200. According to Mr. J. P. 
CarroU, shoul^a pirpblem arisp ^at cannot be answered by the Society, the name 

hlnXr'aL^L'te '^^^^^^ ^ safety pommittrCa safS^. 

n^f^oVi^S^y® -^^^'^^A® America, membership 100. The Marble Institute has 

frat^^^^^^^^^ 

r«ooi;?f»''f^'^*K^ Institute, membership 86. They conduct ^"factory operatora 
T n^K^%^^^ P.'''?^^® of sharmg information among the various members. 
4. Rubber Manufacturers Association, membership 17a. They are in the oroce^ss 
of compiling a manual. Technical assistance is on a committee bwis ^ 

i;'?!^'''^ Industries of America, membership 7,500. This association has. a 
^ u constantly, making informal inspecUons* and lending assistance. 
Iney also have a safety manual. . & ^ "^^^ 

6. National Petroleum Refiners Association, membership 107. The NPRA 
u^toTte^n?^^^^^^^ P^^' Visitations to' bring their membership 

107A National Paint and Coatings Association, membtehip 1000. In Jamfary. 
1974 they conducted a program in Chicago on *'How,to buUd a paint plant?* 

8. National Machine Tool Builders Ai^sgciation, membership 30a In January 
they began a safety and health news let^terl ^' ' nauumj^ 

9. National Cannera Association, membershiii 500^. Mr. Labred said he feels 
• that thercis plenty of expertise in the field citing the NSC and O^ilA traming 

programs. . ° 

and Dairy'Equipment Manufacturers, m^- 
Deramp 400. This association employs a service organization which sends data 
on safety and health imprinted on^heir letterhead. ; 

11. Industrial Heating Equipment Association, membership 50. Are in the 
process of compihng a manual with .a section on OSHAi 

12. Industrial Fasteners Institute, membersjinp 65. The Industrial Fastenera 
Institute utilizes the ^'poolmg of information" method from various members. 
!.«:; uT^^ Plywood Manufacturers Association, membership 100. They 
V „^fP^rtment of Labor personnel visit their plants on a courtesy inspection 
basis. (We assume they refer to state, not federal personnel.) 

14. Farm and Industrial Equipment Institute, membership 390. FIEI has 
developed a complete safety system" through the National Safety Council. 

J i! -^ectromcs Industries Association, membership 250- Occupational safety 
and health pxoblems.are discussed among their various membera and the Chamber 
of Commerce. - 

16. Material Handling Institute, membership 14. Printed material on safety 
IS distributed to its members at their annual national show 
M> 17. Composite Can and, Tube Institute, membership 55. Uses National Safety 
Council materials. * 

18. American Road Builders Association, membership 5,000, They mternret 
the law for their members. ^ 

19. American Petroleiun Institute, membership 8,000. Dr. Weaver described 
the institute as a "clearing house of ii^formation". 

Galvaniz;ers Association, membership 75, Mr. Lloyd 
stated that the association mailed the findings of other groups to the member- 
ship. They had discussed the production of a safety manual with a^esearch firm 
but decided it would be too expensive-. 

21. American Coke and Coal Chemical Institute, membership 35. The institute • 
does not publish, but works^through committees on an information pooling basis. 

22. American Apparel Manufacturers Association, membership 750 Tne 
association* provides detailed medical assistance tb its members through aMliation 
with an advisory group — the Health Environment Group. 

23. American Foundr3rmen's Society^ membership 2000 corporations, "the' 
American Foundrymen's Society has been iictive m promoting occupational 
safety and^alth since 1914, and we have had full-time staff working in this field 
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since 1935. A great deal of the technical information available for contr<>lling: 
foundry environmental problems haa been developed by our technical committees^ 
All of this material has been publbhed and is available through AFS* » Willi&m 
B. Huelsen, Director Enviroimiental Aflfaifs. ^ 

24. Steel Plate Fabricators Association, membership .166. "Our safety and/> 
health committee meets approximately four times a year to discuss all aspects 
of safety . . Darl A. Bratton,. Executive Director. 

. From the above 24 examples one can see the many and varied methods with 
> which tlxe. Manufacturing Associations offer assistlance to their members so thali 
- they mtvy comply^ with the OSHAct. Obviously, the associations on a whole are 

performing in the field. 

A great deal of information and expertise is available through these associations. 

The potenti^ for service is dictated by demand of members. 

/ , Field Service and Educational Subvbt 
(Questionnaire) 

Name of organization: 
Description pf primary activity: 

Geographic distribution: ' ^ ' 

Number of companies serviced monthly: 

Size of company (range, size specific) : 

Over 600- - ^ 4 

Less than 500 ^ 

Less than 100 \^ 

Less than 50^ ^ 

Less than 25' ^.-^ , « 24 

[Refused or did not know: 16; No replies: 6.] 

- OSHA services 

Educational: 

BuDetins: ' v . 

Legal. 22 

Engineering . <i, ; 24 

Medical .1.. 20 

Teaching materials: 

Legal 16 

Engineering 19 

Medical \ 15 

Seminars and conferences: 

Solely on OSHA.-Jfc ....j. 20 

In conjunction with other subjectsjf 1 TlTi. 19 

Locally and regionally or nationally or both: 

Local/regional ^ 13 

National.-., .t.... ^ 27 

Technical; \ 

Engineering: , % 

On site _ 10 

Telephone-... j-r 15 

V Mail-. • „ 23 

r Group ...^ . 22 

Medical: 

On site.'. ^- 6 

Telephone ■ ^ 11 

^ Mail 19 

/ Group :v IJ. u 16 

I^egal : . 

On site. 8 

Telephone < 17 



:ephone..-r. 

MaiL ,J,^ ► 23 

Group ^- . . 17 

1 Printing Industries Assodiatlon* 80 percent under 50 employees. 

• American Apparel Manufacturing Association, 375 of 7 50 under 20 employees. 



Business Service and Educattonal Survey, OSHA 
•iJypnone: D » . ' 

Aerospace Industries Assc^iatkjn of America. / r*^ . . » ' 

American Apparel ManufactuiiShs^ssQ^ • ^ 

American Coke ancf Coal CJ^emical iStitute. , ' • 

American Die Casting Institute. - % . 

American Dye Manufacturers Institute. ^ 
. American Gear Manufacturers Association, ' 
American Hort Dip Galvani^ers Association. 
• American Iron and Steel Institute. * ' ' ^ 

Ameju.can Petroleum Institute. . ' » S : j» . 

Ariierican Petroleum Refiners Assqciation. . 
y- American Road Builders Association. " • 

,,.f Can Manufacturers Institut§. ' 4i 

^' Coniposite can and Tube Institute. • " • y ' 

. . MateriWHandling Institute. J 

Drug, Chemical and Allied Trades Association. ^ " I 

Electronics Industries Association. , ^ 

Farm and Industrial Equipment Institute. 

Foundry Supply Manufacturers Group. v > 

^ Hardwood PlywOod Manufactuters' Association. 
Independent Refiners Association of' America. ' 
Industrial Fasteners Institute. . ' 

Industrial Heating Eq'uiphieht Association. * ^ 

Lead Industries Association. ' " 

Manufacturing Chemists Association. - ^ > * /C 

Marble Institute of America. • < / , v 

Natipnal Association of Foodand Dairy Equipment Manufacturers. 
\k Canners AssociatibfiT . - 

\ . JCationffl^oal Assoaiatidn. 

iationafttorest Products Association. ^ 

Rational machine Tool -Builders* ^sociationA ^ 
Rational Pi\nt and Coating Association, 
J 'Natiopal Petroleum Refiners Association. s ^ 

Printing industries of America. ' " 
. ' Rubber Manufacturers Association. . ^ * 

Refractories Institute. , • 

\ Society of the Plastics Industry. 
Shipbuilders Council of America, 
^ ^ecialty Wire Association. . " * / 

Wire Reinforcement Institute; I ' - 
By mail:-" ^ - . BepiurecehU 

> American Foundrymen's Socigty^.. ^ Yes 

American Meat Institute.^r '"^ " Yea\ 

American Mining Congress. IIII"I"f~' 

i Engine Manufacturers Associatiori»_.II2"" €»' " 

. Fibre Box Association IHIIII * 

d Forging Industry Association . I """" Yeq 

Institute of Scrap Iron and SteeL__ "* " " Yeq 

National Corrugated Steel Pipe Associationlllllir'" 
• ^ Pharmaceutical Manufacturers Association ^ '"""Z" \ 

, , Steel Plate Fabricators Association * -v— ----«■ ---- „ > 

^ Welded Steel Tube Institute... — xes. . 

. ♦ . ■ , * — 

B, Professional g.nd Lay OrgUnizattons 
" American Qccupational Medical Association k , 

The Industrial Medical Association provides consultative services throu&h a 
special committee. If they receivaa written request for information which could * 
• ,be answered simply, they will do so. If it is an involved problem and on-site 

' * u?^°? deemed necessary, members of the committee in all probability may ' 
\ be able to recommend someone. They did^twt at the time of the study have a ■ 
formahzed list of consultants. - owuujr ii«ve a^, 

f.. The AOMA does not certify individuals. However, they do ^ve $ fellows 
program. To be a fellow requires continuing study. " acuuw». 

EBJC . - , - , . 



The Aasocintion is comprised of 29 ''components" covering the entire United 
States Avith the exception of parts of Atkiinsiis iind Olclnhomn. Their office in 
Chicago is ndministrnfivc — nny question or requeat for assistance would bq 
passed to their Industrial Medical rrae^qea Committee. 

The National Safety Council ( ' ^ 

On contract f^om OSHA, the National Safety Council eonductodHhO federal 
governmcnt'3 largest educational oiTort: a $3 million program aimed at assisting 
small business at the local level through soraJnars conducted by their alQliatcs. 
An unHUccessful attempt h{is been made to also involve, the labor community in 
the same pi*ogrivni of one- to four-dtvy seminars. 

The goal of the two-year program, now ended, was 100,000 attendees. A final 
report has not been received at this writljng, but preliminary indications are tliat 
ties with manufacturers rfssociations and local chambers of commerce have placed 
a significant barrier In the way of anticipated success. Highly dependent on the 
meager and often unskilled local resources of 39 loeal NSC aflOiliates, there may bo 
little to show for the cfl'ort. There is not a well organized referral service. 

Amtrican Industrial Hygiene Asaopiation * - 

This o^glmization has a contract for conducting intensive seminars at selected 
universities In problems of industrial hygiene^ Aside from this efl'ort. they main- 
tain a list of about 100 consultants available for on-site consiiRrttlon, most of 
whom have been certified by the Afnerioan Board of Indifetrial^Iygiene. Assist- 
ance may also be sought through 30 chapters covering all of tjio United States. 

American Society for Safety -Engineers 
^ This organization also provides a nation wide^eferral ^ystdjfx through its Con- 
sultants Division.' A directory With approxiiRttelylSQ^eonsultants listed is 
available with dctaiic%l description ^)f qualifications. Most have Certified Safety 
Profession or Certified Industrial Hj^ieniat or Professional Engineer or equivalent 
k^atus. Their 94 chapters blanket the country. Effort made to maintain standards 
of cthloal anid professional conduct. ' 

C. gSIIA and NIOSH 

^hc Occupational Safety and Iloalth Adminlstrati)|)n maintains telcphpnc, 
mail and office- consuls t ion through its regional and area offices tn every state. 
It provides training fpill ties or state exultation programs as well as federal 
funds both for states with en(%ccft\^nt programs and states without enforcement 
programs. Speakers, pampl^le^: a Jgjonthly, magazine and visual aids are also 
^ available as well as a loose-lciif sdrvicadetailing standards, procedures and motlrods 
of compliance. . ^ 

NIOSH and its predecessor organization^ have been In the consultation business 
for about 60 years. The legislative hist^ory and the Act jtself arc oriented to rein- 
' force a scheme in which OSHA ''enforces" and NIOSH does research mnd cQn- 
Bultation. ^ - * 

In the training area, OSHA provides non-reimbursable compliance-type train-^ 
ing and NlOSlf (by 0MB directive) provides reimbursable technical training. 
Because of costs, the small businesses which need NIOSH traimng, a form of 
consultation, can't afford it. Tlie mix of persons trained has changed from small 
biifilness personnel to larger bueiness personnel. 

Despite limited resources NIOSPI has beoi producing health and safety guides, 
good practice manuals and film strips. y 

In 1074 about 150 on-site consultations were perforrhed by ihe engineers and 
hygieniats in the Small Business Crgisultation Section of the Division of Technical 
Services. No requests were turned cfown^ but there has been virtually no promo tio;i 
of this service, wlich is obtainable through ten regional offices. 

-NIOSH anticipates an expansion of thiar service, in part through traditional 
ties with State Ilealth Departments. / . , 

mOSH HEALTH AND BAFETT GTHDES \. 

Already published and distributed :^Bulk Petroleum Plants, Groceiy Stores, 
Retail Bakeries, Auto Body and Repair Shops, Service Stations,- Grain Mills, 
Sporting Goods Stores, Lumber and Building Materials.' 

At printers mnd'should be distributecMuring fiscal year 1956: Electro-plating 
Shops, Plastic Fabricators, Fluid Milk Processors, Laundries and Dry Cleaners, 
Printing Industry, Bottled and Gaiined Soft Drinlc», Food Processors, Wooden 
Furniture Manufacturers, Metal Stampings, Painted Allied Products Manu- 
" facturcrs. Concrete Products, Piiperboard Containers and Boxes. 
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thSe^t&"^^^^^ and' diiitribtitcd; fioWcvcr thjfco (3) wo being printed fct 

How to Got AlooK^Ith Solvents. 

CauUpn'^-Inorganlo^ Metnl Cloanera Can Bo Dangerous* 
rm. forking Safely With Pesticides, 
Tho fpllowinR-nro being written and edited: 

Battowr Workem—Prcscriptioa for Safety* 

Wddin OuWj^for Sptay Painting. / \ 

Fibtous blas$ Layups. . ' , 

. Insulation Installation. • . 
: Mcchanlcra Finishing. . * i * 

; Rendering, « ^ V 

; Epoxy Rain Processing. ' ^ v 

; Tanning. . * . 

. Auto Body Hcpair. 1 

Toxtilo Dying. * . . 

. Bulk Pcstiddo AppllcaUon. 
* Polyrothano Poaming. 

Electroplating. „ . - 

Soldering and Brazing. ■ . . 

NIOSH TECHNICAL CONSULTATION ANTICIPATED IN FISCAL YtAR lW6i 





Maivytars 


Total funds 
(thousandi) 


Direct conjullallon sifvlce? (Includes 10 man*ytars of rtfllonil icHvIlv> 

"rotfP - 


30 
31 
34 


}m 
i;oi4 

3,140 


« This rtpruent^ibout 10 psrctnt of tht NIOSH anttcipattd bodftt 
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Tradtiional State Programs 

'■ prSto tho1,^T«o*S.ihoVt^ ^ 

*i, J?n^.„''o5,lj^V"?f,i'*^'^J^°^ '"'"/"^ ^o*" workplace protection were foilght over - 
^VnHnJ^?l°tS^fe^'J''?u^"''*°'^?« ''''^ protection of Women In the plS 
was jaj^iOcd then as it is today: witness the use of women Md\ 
< ^^^^^ overlooked is the broader struggle tCtrMulted) 

, < . oven .n the iSmin court decisions that gainc4 recognition of aTorkort StS 
asafo worki^Scc, safe tools, safe rules of condudt attcfwarnings d^ 
■ 'f^wTnwSf *lr"°°*'1*'''' proces^of atSK pKe of 

iRW^nr^"'-^" Massachusetts a report on occupational hizardsVas Kea to 

JMSS^fK 

fag CTOund Jor contagious diseases such as tuberculosis represented a Seat aohJove- 
SnLli^o °^ PubMo health. Progress was made ia the^royteion^ 

^tS?w^* ^'^^^y devices on machines and assembly lines. i^oviwon pi 

I, J„i„ • ° Ri^^^BO of'workmen's compensation laws and aseries of court decisions 
WorknlZ^^nn^^S^n^ ^K^^P'Tf 

worKplaco, Tnanagemont began intense programs to reduce accident MteH nnrf 
programs con^cnfJato on a Ctcd number ofh^^d^ 
- ^e^^hT^^^^^^f!ZT'' P"'^c^* °! t'We, ignoring the proveSof 

■ Th«v^r? ^A^^}'T ^P^^s- State programs refected management 

pnontiea. ihex wcro often divided.^o that the agency with urimarv resDontibilitv 
fo^atfolv Wl^^tl''^' top pri94tyr"safety.'' HealthSleSsSoftSdS 
ffiSaJt&vk?"^^^ Departments, who were assisted by the t^Ucd Ws 

■ ' ■ , ■. ■■' ■ : ■ • ' '• ' /■ ■ 

I KJC ' ■; ■ Ml . . . 
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Tho consequence hrw been the Innugtirntion of "safety*' profframs that largely 
fpnoro tho health effecta qf oxpoautb to toxio mitatanccs, harmful phyalcal agenta 
and unsanitary eatipg and clean-up faclUtlea. Thb b pturtlcularly true of oficota 
difncult to relate in tt court of law to a spedflo work eftuatlW}. 
|r This resulted in "eduoation" campaigns which, though puirllo and InelTectivo 
as inothods of reducing accidents, were far from harmlciw* ' 

At tho aarao time that these *^fQty" programa reached their height, In the 20 
years following^ World War H, mmy ni&iQS began to experience a reduced rate of 
Indujitrial expansion. Tlio few eifiiotfvo state programs increasingly were perverted 
from enforcement to technical and "cducatlonaV* services— often on-aito— whoso 
primary nibslon Was to aid tho commercial development of tho'state. They often 
attempted tt mimic extension services in other sectors. Tho successful services 
had no tien with enforcement — aa in agriculture. 

Even in Jtjio face of vast technological changes In tho workplace, state laws and 
regulations remained largely unchanged. While now industrie^i introduced un- 
monltored substances and agents into tho workplace every 20 minutes, standards 
were developed to control only a few hundred of the roughly 12.000 chemical and^ 
physical hazards to which the worker is known to bo exposed. Citations and court 
action were replaced by "conference, conciliation and ptrsuasion." Meager gains 
made at the turn of tho century were lost. Profe^sioifi created to protect, tho 
workplace dropped to the lowest levels of prestige and remuneration. Competent 
men and women became demoralized and left Uio field. While most ateas of 
government grow tremondoUMly in tho stat^ during this period of time, often 
faster than In f«ederal or local government, most occupational safety and health 
programs atrophied. In 1908 the statca employed fewer than 1,000 *Mnspectonj" 
to cover all workplaces. 

These innpectorH failed to provide either good enforcement or good cduoation 
and technical services. 

Thua. historically, tho barrier to action by government has been formidable. 

The long, unsatisfactory experience of depending on the states to protect tho 
workplace did not lead to a total rejection by organized labor of tho state role. 



Jerome J. Williams, Area Director OSHA, was interviewed. OfiTTA became a 
Btate program on March 1, 1974 and is commonly referred to as OOSH. Prior to 
tho state take-over, Mr. Williams' area of responfllbility was Colorado and 
Wyoming. His staff consists of one (1) Industrial Hygicnist and five (5) Comi>li^ 
ance Ofllcers. It was estimated that each of these six fO). individuals could hispcct 
sixteen (10) bunincHs establishments per month. This ftguro Indicates 90 establish- 
ments per month and 1,152 per yeiu*. By actual count 910 business establishments 
were inspected in 1073; for January 1974, 80 establishments were Inspeoted. 
Standard Department of I^abor publications and information available, but this 
resource was oeing phased out. 

Or<fg Rogers, Director, Colorado Oeoupational Safety and Ilealth Administra- 
tion, was Interviewed. At tho time of interview, the program had been in existence 
onlv four (4) days. OOSH intends to hire 24 qualllied inspectors in 1974 and an 
additional 24 in 1976. Thoy are projecting 50^100 inspections per week. Tho 
state program provides a "technical assistance" staff of twelve (12). Six (0) mako 
courtesy inspections tmd tho remaining six (6) conduct educational seminars. 
Supposedly tho technical assistance staO^and the compliance officers will not have 
access to each other's information. OOSH has a library and dims aro available 
upon request. Educational seminars are planned. Standard U.S. Department of 
Labor publications and inJformation available. 

Richard Aycrs, Director of tho Colorado Safety Association (a part of tho 
Denver Chamber of Commerce) was interviewed. Membership 340. The Colorado ' 
Safety Council has full library services from tho National Safety Council. Under 
the grant from tho Department of Labor nine orientation fiourses have been con- 
ducted with a total enrolhnent of 804. Of this total 10 percent were employee 
♦ representatives and 90 percent employer representatives. In May 1974, tho 
Colorado Safety Council plans to conduct an ail-emplbyeo orientation program. 
This Safety Council has two industrial safety engineers on its staff. A publicity 
campaign has been conducted and pinpoint mailing program to employoreis in. 
operation to heighten the awareness of OSHA. Mr. Ayers stated that tho Gouiicil 
. has a good working relationship with ASSE and that adequate informfttion is 
available. Plans for }ise of Department of Labor grant (S60 million): 
20 — one-day Orientation course (nine completed). ^ 
4 — one-day trenching and excavation course* 
I 4 — one-day health and safety course. 

4 — four-day voluntary complianco course. / ^ 
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Curtla FoBicT, Regional Director, OSllV. Wag interviewed. During tUo courao 
of tno In tcnriow ux) wero Joined by Mr. Stiinloy J. Heixo, Regional Program Dirco- 
J^ASSR twslstAnt. Sinco OSHA h«i been takeiT^ver by tKo atate, tho 

federal OSIIA peoplo are acting in an overseer capacity. Thoy bono to aeo tbo 
state Inspect "rargct Induatrica" annually (rweat packing: lumber and wood: 
UcncWng, etc.) and ail other industry at least once oVery llvo years. Both Mr! 
I»03ter and Mr. Reno felt that thero waa ample Information available for cm- 
pioyera to comply. It was stated that tho following associations arts i^ctlvoly in- 
volved In asslstnnco to members and in tho publication of data (AsgocJ a ted General 
Contractors, Western W ood Products,. Timber Produeta ManufiUiturcnj, and 
Mountain States. Employers JDouncil). ) 

The unanimous consensus among all interviewed Is that tho Information Is thero 
for anyono wHIing to' take some initiative. There Is assistanco available from 
tno State Ilealth Depivrtmcnt, tho Colorado Safety Coimcll, various busincas and 
manufacturing osHocIaUons, and NIOSH. There may bo an estimated 400 to 500 
consiUtanta in the State of Colorado Jn tho field. Data as to their adequacy 
waR not available. This does not countircsourqes that may be available in tho 
8tato*5 colleges (not Included in the survey). 

^ C, Wisconsin ,j 

f William Redmond, Executive Director of tho Wisconsin Council .of Safety, was 
- u^^''^. ^^f^nibcrship: approximately 500. It 9perate3 under tho umbrella of 
the Wisconsin Manufacturing Association, composed of 1,350 members. Mr. 
Rodmoad stated that tho WCS has in operation an "OSIIA Hot Lino" oacn to 
calls from anyone eoneeminff nil aspects of tho Act. If thoy don't have tlio answer, 
they will make the effort to And it. One source thoy use in getting information h tho 
State Ilealth -Department. The WC8 has full library services of tho National 
wuety C<hmeil. Tho Wisconsin Council is conducting a campaign by mail to 
alert those eoverc»d by the Act of its existence. The yellow pages of the phone 
book, is their mailing ilst. * a f 

It mis stated that tho goal of the Council, with regard to "tbc Department of 
Labor grant, wa» to reach <tlifL.fiiaail employer (under 500 cnSjjJoyci^. To date 
02^ percent of thO businessmen Attending tho orientation coufmy Jhavo fallctt 
into this range. T \ 

Beginning September 24, 1973, to d\te, tho WC3 has eonduotod 31 orientation ^ 
courses and has plans for at least 15 ijioro. Tho number of people trained in the 
orientation eourse to date is 2,402, averaging 80 per course. Other pionntd courses 
under tho DOL grant: 

30 trenching and excavation (one day), 

30 safety and health (one day). r 

7 voluntary compliance (four day). 

- assTstanYeS ^''^^'^^ ^""^^ ^^""^ ^^""^ *^ adequate infornjation and 

John Zinos Commissioner, Industrial Safety and Buildings: tawless L 
SZi u^^uU ^''T^l of Inspectors; Edward Olterson, Chief, b^cotio^ of Occa: 
^hW». VV."""* Dr. George Handy, State Medlcd liirecto; were interviewed. 
The State of Wisconsin has approximately 80,000 businesses covered hy OSHA. 
r.?r,W"? U'"" "^'i*^? workers. Thero tiro 110 inspectors in tho state With a leca 
hrrrri^^''^J'""'^''' "8 estimated by IVIr. Mollere that each insSr 

should inspect a minimum of two businesses per day. This would indicate th^^ 
?hTn« ^'^u^l businesses would bo inspected each month ATcoK^inK^^^^ 

this est mate each business estabilBhmcnt should bo inspected once oveir two ' 
^^^T""^ inspections and technical assistance are avaUablc from thZatat^^ 
if this assistance cannot be obtained elacwhcrc. Thero aro staff and IfibTratorv 
[rindustr''^ selcntifio evaluation^ partiS p^^^^^^^^ 

The Wisconsin Department of Health and Social Services has written a manual 
W.n^A rVfuf""^ "^r^^T E:,posuTc as well as an dccupaS 

Htallh Guide for Medical a?id Nuraing Personnel Mr. Ottcrson stated tliat tlS 

^J!!^}T?.¥''^'f ''^ ^^''"'^'J" ^^^^"^ Insurance Company are dS nS 

fhn^Kt''''^ ?^ "^S^^ m occupational safety and health. The state people do not ftel 
that there is adequate information and assistance available. However, tills ati^te. 
^Ti ^^^^?i^^y'« '^^^'^'""^P'^nif^d hy plea for moro money. They feel the &om is 
the lack of a decision as to whether OSHA will remain fCdcriU or go state. There 
are the asual Department of Labor materials and Information available: 

Charlca Dorgai^Profcssor, Department of Engineering, University of Wis- 
consin, ExtensionSvas lAtcrviowed. Tho DcpartrSint of Ijnginccring con^ 
two-day courses relating directly and indirectly to occupational safety fnd health! > 
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duo douiso directly related covera tho background htatory and current status of 
tho OSflAct. Specific topics covered aro: (I) management for OSH A, (2) Tempora- 
turo Stress, (3) Ventilation, (4) InduatrM Hygiene, (6) Noise, (0) Other hazard/ 
tofctv topics as tlrho allowa. 
Other cour8(^ offered relating to Btvfoty and health are: 

1. Blasting Considerations and Techniques for Construction. 

2. Sewage Pumping Station Desfgn. ^ 

3. Industrial Electrical Design. 

4. Industrlid Electrical Safety. 

5. Crane Failures. f 

G, Ocoupationol Safety and Jlealtb for Industry. 

7. Construction Safety. . 

8. Noiso -Control In Industry (A Praetical Approach). 
D. Safety in tha Chemical Process Industries. 

10. Health and Safety 4n the Industrial Plants. 

11. Autpmatlon of Manual Manufaeturlng Operations. 

12. Reeent Advances in Workplace Design. 

13. Meeting Product Noise Limits — A Design Approach. 
^ 14. Occupational Safey^ and Health Administration. 

V 15. Solving Problems Related to Occupational Safety and Health, 

10. Fast Breeder Reactor Safety. 
Air. Dorgan 6tated(that the students attending the Safety and Health courses 
arc safety men fro^l XStoi^ corporations. Ho or someone on the staff may from time 
to time visit a plant to help In solving a particular problem; however they receive 
oritloism from other professionals as unfair competition when fees are not charged. 
They can recommend qualified help when needed. 

An Interview was not conducted In the Federal OSHA office. 

jD. Ohio 

State Qovernment 

The State of Ohio was looked at In the greatest depth. Its government provided ^ 
tho most extensile services and personnel to industry In the field of occupational ^ 
s'af ety and healthj^t pirovlded the only planned and successfully Integrated con- 
sul tntivo program^ the United States. As Mr. Bryner, former Superintendent, 
Industrial Commission of Ohio, stated, *'The commission in essence provides a 
'safety man free of cost.' " The material that follows was prepared for this study by 
state personnel and verified by lUD staff. 

In essence the Ohio data shows that. even When actively promoted and offered 
free, few employers and very few sxxiall employers avail themselves of these 
services. ^ 

Division of Safety and Hygiene's lOgol mandate as contained in Article 11. 
Section 36 Constitute of Ohio ''for thqlnVestigatlon and prevention of industrial 
accidents and diseases". This legid mox&date is carried out through the following 
means: - . 

(1) Industrial Field Service Department 

A. IkMalnes, Supervisor, plus nineteen (10) field men. Three (3) District Super* 
visors pid sixteen (lO) Safety Adviaorsi' This department xonduets safety inspec- 
tions vSyth fpUow-up recheek visits. Deviations from 10-5 code are written up on 
survey form and given to employers (lir violations of State safety requirements. In 
addition they make accident Invcstigdtions of fatal and severe amputation injuries. 

(2) Construction Field Service Department 

Zane Mickey. Supervisor, plus nineteen (19) field men. Sixteen (10) men plus 
three (3) District Supervisors. This department inspects construction Job sites 
throughout Ohio Using the Construction Code 10-3 ns their criterion. Thby also 
conduct accident investigations of fatal and severe injuries. 

($) Bueinesa and Public Agencies Department 

William Brumback, Supervisor, plus Sixteen (10) field personnel. Tvvo (2) BJs- 
triot Supervisors plus fourteen (14) Safety Advisors. This department inspects to 
Ohio employers other than manufacturing and constrhctlon contractors. They also 
make accident investigations for the purpose of finding tho causes so a recurrence 
of a similar accident type may be prevented. 

(4) Engineering an^^nduetrial Hygiene Department . 

DeWitt Huffman, P.E., plus four (4) professional engineers staff this depart- 
ment. Functions: 

V . . . • 
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(a) Engtneenng.—Thoy assist In complex problems of maehine guarding and 
oth6r engineering arena like struetural, ehemlcal and civil engineering 8ltua- 
tiona. 

(5) Industrial Hygiem Engincering.-^Thia department mokes aurveys of 
plants and other work places to determine If there is a health hazard; taking 
and testing samples when necessary. After recogni^sing and evaluating the 
health hazards, tney send control solutions to the applicant employer. 
(S) Stalislical Department 

Frank Spanable, Chief Statistician, heads up this department of sixteen (10) 
employees. They collect and compile data from Werkmen's Compensation claims 
and man~heur report from employers. This information is used to figure frequency 
and severity rates so (jomparisons may bo made of other times and places to show 
growth trends. Statistical and Cost Analysis reports for separate industries and 
individual employers. This gathered infonriation»gives to those concerned the di- 
mensions of tteir injury problems, I.e. What it is, \Vhefe it is, When for the latest 
five (5) year period, how it happened by actcident typesHind the ecojiomie losses by 
way of increased premiums which is a mirror imago of accident lossiDs sustained. 
iO) Safety Training Deparlmeni and Fiim Library 

A. W. Meaner is Supervisor wi,th two (2) employees. Supervisors Safety Training 
Course (12 session-H subject course) is. given to applie«&t employers and also 
- a Train the Trainer' week-long course ^ivCn in Columbus, Ohio three (3) times 
a year. TVaining Department handles all training resources except the manpower 
resource. Instruetors are competent field personnel from the Industrial ancf BPA 
Departments. • * 

(7) Safet^y Director Program Department ^ 

Charles Campbell heads up this department in a staff function with manpower 
resources provided by Industrial and BEA departments. Small employers (under 
500 employees) with heavy, injury losses can enlfet the services of the Safety 
Director Department. It is an optional service with mandatory elements. A 
competent Safety Advisor is assigned to a company with Top Management, 
Supervision and employees organized in a joint venture to materially reduce the 
human and economle losses. i^^. 

(8) Safety Campaigm-Awarda and. Ohio ^afety Congr^jf^ ^ . ■ . 
Robert Riley is Supervisor in a stafif function. SeeiygEeChallenge'' for partioular 

details. ^ 
' (J)) Publicationa Department 

•William Coulter is Director of Publications and he has nineteen (19) employees. 
**■ See ^"Challenge'' for diities as Shipping Departoient, Art Department, Photogra- 
^ pher Department, Printing Department. In addition, this department eroates, 
, develop?, produces and distributes apeeific accident prevention programs for 

^ Ohio Employers. They are "Pattern' for Progre^ for Manufacturing^' "Cisco for 
i Construction Industry", "Road Map for Safety for Motor Carriers*', "Tree of 
>'1u,fe fdr jTQrtrcurtilrar-iiiau^t^'', Programs for the Foundry, Restaurant and 
^chool shop safety industries. 

' The Supervisors of Departments listed above compose the excJcutive Staff 
along with Gary B. Bryner, Superintendent and William Murphy^, Asst. 
. Superintendent. 

INTER-OFFICE COMMUNICATION 

i • ♦ • 

To: Howard R. Hague, Jr. - March 7, 1974. 

From : . Gary B. Bryner. 

Subject: Number of cdihpanies servlbed monthly. 

Industrial field services dopartmentu « -,-.1.^ L.. 1^ 500 

Construction field ^rvices department 1,702 

Business and publio) agencies depattment 1,678 

Engineering and industrial hygiene department. - ^...^ 30 

Publication department (See attached. (#1)). 
Training department (See attaclied.X#2)). • 

Size of companies in the State of Olilo : * • 

Over 500----, f. ^ . 730 

Less than 500 [ .1 181, 845 

Less than 100 178, 010 

Less than .50 .-1 , 1^73, OSl 

Less than 20_-i.---- 159.205 

The above information ia the estimate from the Bureau of Employment Services 

for 1973. 
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Puhlkationn^ number disiribukd/per yean 

Monitor .1.^^ 2, 400, 000* 

Pattern for Progress (For Manufacture type businesaea) : 

! ft) Safety talk guides 100, OdO- 

b) Supervisors check lists 100, 000 

c) Posters (monthly) • * - - 9C0,000« 

d) Streamers (mcnthly) 600,000 

e) Supervisors wall calendars 100,000' 

f) Employees reminder calendars, 0, 600,000 

g) Supervisors booklets (average) 100,000 

CISCQ: 

For ccnstruction industry, on specific order: 

18 different craft safety rule books (average of each),...... 15, 000^ 

General management boolcs.,^./. 7, 000 

Construction wallpalendars for supervisors 30, 000 

Employee reminder calendars- 350, 000 

Hard hat jdecals- 100, 000' 

Crane signal card and/or posters— 10, 000 

18 posters (adhesive) iUl different— 20, 000» 

Warning stickers (4 different) that is, guard rails, ladders, 

lockout, welding tank stickers (each).^-, 25, 000' 

4 streamers all different 30 inches by 10 inches 10, 000 

Hoadmap for motor carrier safety (truckers and dock workers): 

Safety talk guide . v 8, 000' 

12 posters A. 900, 000 

Employee reminders 1, 800, OOO 

Supervisors wall calendars 10, 000* 

Stickers, dash, board i... 720, 000 

Special warning stickers (average) w 20, 000 

Safety spots for broadcasters (radio anfd TV) (for all employees): 

Safety rule books 2, 500 

Warning stickers 25, 000 

Posters ^ 24,000 

Studio capa^city 400« 

TV BOOM - 3,000 

TV boom...... ^ 3, 000 

Cable tents . 10, 000 

Serving safety for restaurants (on specific order) : 

Safety talk guides ^ 20, 000 

Posters * 100, 000' 

Tree of life safety program for arboricultural busine^es (on Vii 
specific order): 

Safety talk guides (covers 5 manual numbers) 2, 600 

Posters (adhesive) 60, 000 

Warning stickers (adhesive) 25, 000 

School shop safety manuals — educational booldets (average) . 4, 000 

Industrial good housekeeping 5, OOO* 

Foresight for Eyesight 6, 000* 

Fire Safety in the Small Industrial Plant 4 5, 000^ 

Hand Tools ^ ^ 5, 000' 

How To Work Safely With Air-Powcred T>6fe 6, 000 

Welding With Safety ....^...T- 6,000* 

Guide to Safe Operation of Woodworlang Machinery 6, 000 

Safety in the Manual Handling of Ma^enals. ^ 6, 000 

Safety in the Operation of Powered Industrial Trucks 6, 000 

Specialty printed tnaterials such asi 

Emergency telephone stickers, artificial respiration, crane 

Signals, Warning stickers, and so forth (average total) 200, OOO 

A new specific Foimdry Safety Program is being developed and will be ready 
about April or May. 

None of the above includes administrative forms, either internal or external,, 

nor any diaplay work, fair trailer or Congress decorations, etc., which dp. 
Respectfully submitted, ) 

William S. Couljdbr, 
Supervkar of Pumcationa* 
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Numbirof Iralnlna eoursM fivtn 

[jumbif of Individual iirfployirs sirwd... . 



1971 


1972 


1973; 


91 

100 
104 


* 113 
107 
132 


90. 
Ill 
117 




2p693 


2,735 


90 


90 
195 


40* 
335. 
7,944. 



Health. ' ° laboratory oapablliUes related to Oooupatiotial 

lab}S,L%'S^^^^^^^ tot^ number of partiolpating 

l/G£XmaroS.£!!°^^^^^ ' 

2. Atomic Absorptlbn " 

3. X-rny difrraotlon-: I" — 

4. Auto analyzer " J 

5. Mass spectrometer I-.m!"""" — ""^ {o 

6. Electron Microscope!-. " :? 

7. Other ^ ^ 15 

1 SftMy'^Prreo^d^^ ^^^'^'^^^'s'^'^P' ^^^^ and'gpccimensY ' " : 

' ----i^a^^iutrial Hygiene Pereonndr Hi 

3. Physlciansc : r ^-^o 

4. Other LabWatories ^Umiir " 220 

6 oiher*^^ (control of industrial" p'rocci'csKirrrrirrrrrrrrrzrirrrrrrri fl 

1. Proceas (f ro'ductlon) evahmtion and control.... or. 

f; Hc^^° (industrial hygiene) evaluation or controL.l...::;::::::: 39 

6. Other (flpocify).."!" JJ" J" 239* 

7. Do you perform analyses of 
^- Ij f>loRical specimens o,, 

2. Water samples. - " -^^^ 

3. Air Samples... 

4. Other (specify) IV.l/.l ' j^' 

8. Do ypu perform the fonowinVcliniVai hemVtob£^;^V^^^^ ^ 

. R0""n«'y Occastonally Niver lonZ^tt 



Blood/sirum: 

01. Himoflobln 9,e e 

03. Whilo blood C9II count. 7U i }S 

04. Dmoronllal .T... I,:: I I" 5 J 

05. SuMr A ' 95? 1 >3 

07, SCOT..,: :::::::: ? 22 

08. SGPT ....1 ?J? 19 28 

10. CPK : : j?l 18 34 

13. prottin ??f 1? 20 

14. Microscopic .r.::::.!:.:::::::::::::::: 235 ' . 5 iS 



50-338 — 76 -10 
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, 9, Do you perform "tho following anolyaes VWdi xtw bo tyed tA biologicat 
flcreoning testa for haxordoua exposures in tho Tvorjsplaoo? 



Routinily . OccaKlooilly 



■ — 7^ — 

B(o<Klleid^* , * }3 

02* Urint ^. U 

. 03. UilfifAU--^*— - — ■ i 

01. Blood mircury..,...«..« ^••^^ I 

05. UrInt mffcury..^,— ' 

0«. Blood wboxyhimoiloWfi i}- 

07. Blood irnnlc....,.-,. " J 

08» Urinf ar«nl€.*.^.f^, ? 

09* Urini thilllum * 

10. Uriniphinol 

11. UrIni fluorldi^ — — * 

12. Rid cill cholinisterisi... ■ 

13. ^ Hasma choilnntirisf..^.....; ^ 

^ 14. Othif (spicify).... 



nivtr. 


ft) turf 


166 


20: * 


m 


21 


176 


17 


184 


14 


180 


15 


152 


14 


182^ 


15 


.179 




.193 


194 


9 


ISO 


10 


175 


18 


163 




93 





30 

12 
17 
40 
14 
18 
4 
3 
4 
17 



10. Tho following questions relate to analjrsis of Industrial hygiene sampler; 

" : L —i-i; 



OX- 



No 
(2) 



Do you collKt air (atmosphirlc) iiinplis, or make flflld niiisurinients?. 
00 you.provldi cllints wiUi lir siinpHng Mumints? — 



16 
8 



219 
227 



11. Do you spcciiioally analyze or evaluate: 



Routinily Qccaislonally Nivir 
(1) (2) (3) 



Plannid 
for fatufa 



Flltir samples for: 

01. Total dwt. 

02.SHIca dust- 

03. Asbestos fibirs - 

04. Cotton dust «4. 

05. Lead 

06. Other heavy motils 

07. BervlHum. « 

08. Oil mists 

09. Fluorides 

10. Coal tar pitch vclatlles 

11. Charcoal tubes for Organic solvent vapornO^.. 
Implncer saniples (or: / \ ^ ^ 

12. Oilsocyanatis (tDI. MOi end others).....^ 

13. Acid mists « 

14. Aldehydes 

15. Oust counts ^ 

16. Mercury v^^-t/v 

17. Other samples not listed ebovt'(specUy)....^... 



8 


6 


200 


2 


6 


7 


20O 


3* 


5 


6 ' 


201 


5 


3 


5 


202 


4 


7 


12 


194 


4 


7 


13 


190 


5 


5 


7 


196 


5 


4 . 


5 


200 


4 


5 


9 


196 


4 


3 


4 


199 , 


7 


3 


6 


' 199 


5 


4 


2 


201 


5 


6 


4 


199 


■ 4. 


3 


3 


202 


'4 


3 


4 


202 


5 


5 < 


6 


198 


4 


3 


2 


178 


3 



12. Do you provide preweighted oasaettes and analyse for: \. 




Yes 


No 






(2) 




9 
8 


213 
213 



13. Do you take samplps for evaluatioa of air pollutants? 1. Yes/15. 2. No^ 
194. . ■ 



Mr 



14. m you analyzo onvironmeHtal dr samples for the ^f^^ 



_ ■ • V 


7' - 
RotlUnity 
(1) 


dccaifonilly 
<2) 


— ■ ' " . V • ' 

\, . Pfinntd' 
Nivtr forfutucf 

<3> ^ (4) 


-ll'Cirbbn Rionoxldft ' 

jhluwiatnT.?::;:::::::::-:::--^ — ■ 

3.Hydr(xirl)on9.«.^..^^^i,^^.^^^^^„... 

•"'■^ "' r- — - - 1 ' ^ / 


9 

10- 
7 
8 

6 
5 


7 
7 " 
^ 6 
8 
9 
7 


204; ^ • ■ 3 
• 206.' '5 

204 V 4 

205 : 'y 4 

206 . ' S 








Yts . Nq 

o> : (2) 


}5.Doyoti ptrform worNplicf jiofsftlivilmonltorrni?... . 






10 '227 
9 . 22 8 


°Vir(od?*!* '^"^P"";"^ which CM miasuri on-sitt nVisiTtV^ (dBT)Vv^^^^^ 
U Heist IndlcitriFVo'uwouTd^iro 



Adams, 1 

AUen; 4. 

Aghland, 1. 

Ashtabula, 3. 

Athens, 3. 

Auglaize, 1. 

Belmont* 3. 

Brown, 3. 
- Butler. 5. 

Carroll, 0. 

Champaign, 1. 
. Clark, 1. 

Clermont, 0. 

Clinton, 0. 

Columbiana, 5 

Coshocton, 3. 

Crawford, 2. 

Cuyahoga, 50. 

Darl?q> 0. 

Defiance, 2, 

Delaware, 2. 

Erie, 1. 

Fairfield, 2, 

Fayette, 1.* 

FranlUln, 35. 

Fulton, 1. 

OaUia,L^ ' 

Geauga, 0. 

Greene, 2. 

Guernsey, 0. 



ToTAiiTPiUiircrpATiNQ Laboratories (273) nr County 

Hamilton, 20. Muskingum, L 

Hancock, 2. Noble, 0. 

Hardm,.l. Ottawa^ 0. 

Harrison, ;. ^ Paulding, 0. 

gf^y»l- , Perry, d. 

Highland, 1. Pickaway, 0. 

Hocking, 2. Pike, 0. 

Holmes, 1. Portage, 1. 

?ujon, 1. Preble, 1. 

Jaclcson, 0. Putnam, 0, 

Jefferson, 3. RichlanJi, 4. 

?n<)x, 2. Boss, 1. 

Y^^^* ^- . Sandusky, 0. 

Lawrence. 1. <^ Scidto, 0. 

Liokipg, 3. Seneca, 0. 

Logim, 1. Shelby' 1. 

Lorain, 6. Stark, V. 

Lucas, 16.^ Summit, 10. 

Madison, 2. Trumbull, 3. 

Mahonmg, 6. Tuscarawas, 0.^ 

Manon, 3. tJnion, 1. 

Medina 3. Van Wert, 1. 

Meigs, 2 VmtOn, 0. 

Mercer, 2. Warren, 0. 

^lami, 1 Washington, 3. 

Monroe, 0. - Wayne, 2. 

Montgomery, 12. WilUams, 1. 

Morgan, 0. ^ Wood, 6. 

Morrow, 0. Wyandot, 0. 



Tht Universlim 



Jn June, 1974, the Labor Education Snd Research Service of The Ohio Stat** 
TTiwyersity contracted with the U.S. Department .o/>^b^ to Ven^^^^^ 
feasibility of encouraging voluntary compliance by ffiingV statewKn'^^^^^^ 
extension Program to develop, conduct" and evaWte W s^^^^^^^ 
training for about 4,000 employees and employee rapr^eiit^ " -^-"^ 
further provided that state exnployees would be utilized^ 
and Research Service as instructors in the program whic 
to be offered only to persons in the State of Ohio. 



J* This contract 
he Labor/Education 
" originally designed 
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Because of the Success of this program and its potential application to small 
business, it is described here, ^ . ^ ^ J • i i. 

A series of imanticipated events centering around a change in state aammlstra- 
tion culminated in an alteration of the close wbrking relationship between The 
Labor Education and Research Service and the Ohio Industrial Commission s 
Division of Safety and Hygiene and the Ohio Department of Industrial Relations. 

The heart of^the program is a "hazard recognition*' course utilizing audio-visual, 
educationtd television and programmed learning material. Tests of the first ma- 
terials included a small number of small businessmen. JFlexible and able to be 
tailored to^pgciul needs— one hour to four weeks of infetnictioh is possible — it 
provides an excellent pattern for the utilization of established extension ser^ces. 
. Still another effort was the now defunct Ad Hoc Occupational Safety and Health 
Task Force. This coordinating body, located at Case- Western Reserve School of 
Medicine and funded by the State Health Department, coordinated efforts dy state 
agencies, the federal government, Cincinnati, Case-Western Reserve, and Ohio 
State Utiiversities, management and labor. A key report, written by the staff of 
the LERS at Ohio State University follows. ; . . 

The federal input was from NIOSH, since the members wanted to distinguish 
this effort from OSHA enforcement. <. 

The Ad Hoc Occupational Safety and Health Task Force 

REPORT on: area OF RE3P0NSIBILITT NO. 3 

Area of Responsibility Task No. 3 was to survey: 

(a) Educational Services for activities of coimty agents. 

(b) Educational courses and proguems including those of education and agri-^ 
cultiu-e and state universities. ^, ^ „^ , ^. 

There are 1 14 colleges and universities in Ohio. Of these, 76 are four-year insti- 
tutions, and 38 are two-year colleges. Of the four-year institutions, we surveyed 
the 10 with Schools of Engineering, the 15 members of the Ohio Council on Higher 
Continuing Education, the one Agriculture Extension Service, and the one Labor 
Education and Research Service. We surveyed all 38 of the two-year colleges. 

Four-Year Colleges and Universities 
Four-year colleges were surveyed by telephone. Responses are given In Appendix 

1. 

Credit Programs— Engineering 

Surveyed were the 10 institutions with Schools of Engineering. None questioned 
had a major in occupational safety and/or health, but 6 of the schools dp oflfer 
courses on a regular basis: Akron, Ohio State, Dayton, Ohioo University, and 
Miami University. The total number of students taking these courses last year 
was 300. In addition, Cincinnati offers courses sporadically, and intends to. 
institute a regular program for engineering majors in the near future. 

Table I. — Courses in schools of engineering 
School Professor offering course 

XJniversity of Akron Paul Dunham, Milton Wales. 

Case Western Reserve ^ ^ „ 

Universitv of Cincinnati Max Brown, George Mueller.. 

Cleveland State University - „^ , „ . , 

University of Dayton _ Phihp Patnck. 

Miami University- Ronald Treiick. 

Ohio Northern University — , „ 

The Ohio State University Thomaa Rockwell.. 

Ohio University TL. Albert Squibb. 

University of Toledo E. D. Florence. 
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/Crtdit Programs — Other 

Noct faU, the Flrolands Branch of Bowhng Greeft State University is institUtinff 
a major in environmental technology. Facmty is stJU being sought. * 
^Continuing Education - 
(Continuing Education data were obltoined from The Ohio CouncU on Hicher 
Continuing Education.) Four institutions, Alcron, Dayton, Ohio State, and 
lolcdo, offer occuijational safety and health instruction on a regxilar basis in their 
cont nuing edupation program. Three others, Cleveland State, Cincinnati, and 
ftSety^oQvaxcUs' anotl^er cO-sponsored programs with lopol 

TABLE IL-PROGRAMS IN CONTINUING EDUCATION 



Program 



Instructor 



.SS;?"' .-4 Bill Mlllir, Harry Mclntry. 

Dayton,....,,,.. 2 phii p pWick_:.,..j.,'. 



Participants 



Ohio stata (LERs) iii:::::::::::::::: • staT 

, mil E. D/FlVrencV.! 



r65 

4,9^ 
100 



» No data. 

Continuing Education — Agriculture 

i^^^' ^^^^ the passage of the law, the OSU Agricultural Extension Service 
otfered approximately 30 programs designed to acquaint agricultural employers 
with the provisions of the law and their r^ponsibilities under it. They also present- 
under'^L^faw^ announcements, dealing mosUy witli recordkeeping requirements 

. /^""ently, the Extension Servijce is not involved in programming Current 
information on changes, standarcjs, etc. is provided to the County Extension 
A&Bnts, as IS information on record-Iceeping requirements and procedures. 

iJirector of the CoUege of Agriculture's health and safety activities is Professor 
vviibur Stucky. is responsible for keeping the county agents informed, and 
iias more detailed mformation on the kinds of programs they have run. 

TWO-TEAK COLLEGES 

#.J^^oQ^"®i^^* two-year coUeges were surveyed by mail. Responses were received 
jrom 28. A complete hst of Ohio's two-year colleges is given in Appendix II 
ihe responses to our survey and the list of respondents is given in Appendix IIL 

Credit Programs 

Eleven two-year coUeges offer credit instruction in various aspects of occu- 
national safety and/or health. Enrolhnent last year Was approximately 300. 
No schools offer a major. ^ 

TABLE m.«-2-YR COLLEGES CREDIT PROGRAMS 



School ^ * 

M'uskingum Area Tech 

Cincinnati Tech.... ' 

Ohio College of Applied Science 
Cuyahoga Community Cot lase— Western 

Terra Tech 

Belmont Tech-.. 

Starl< Tech '-l.IIIimil 

Ohio University— Lancaster/.,.. "Iim 

L8l<eland Community Collece . . 

IVJiami-IVJiddletown . . ' 

Jefferson City Tec}i.lnstltute„,;; 



Faculty 



Participants 
(last year) 



R.L. Gilbert, Daniel Hehr 

Wm.G. Rhein 

George IWueller 

Galo Blanko, John J. IVlcBurney. 

James R. DeVolder 

John M. Boyer,. 

Wm. Hammtri *' 

ISE Athens staff " 

Edwin Kumler 

David Trelldk „ I. 

Robert Smith, Josepii Osvirt. 



21 
4 

30^0 

18 
13 
35 
41 



^ No response. 



148 



I ■ 

% 

Continuing Education \ >^ j * 

Ili, addition, 13 schools off^ instruction in occupational safety and/or health 
n their continuing education programs. Enrollment last year was approximately 
700. . V . 

TABLE IV.-2-VR COLLEGES CONTINUING EDUCATION PROGRAMS 



School 



Facully " 



Paftlcipants. 
Clastydar) 



Terra Tech James R. DiVoldor^. : 

Belmortt Tech , Columbus Safely Council - 

Columbus Tech Russ Putney, Piter Schmidt 

Ohio Univirsity-TChilllcothi Charles Ovirly ^ 

Ohio University— Lancaster. ISE Athens facDlty...*. - — 

Miami Onlverslty— Mlddletown David Trellck.. 

Jefferson City Tech Mtitule , Joseph Osvart..,— .-.-i— 

Muskingum Tech...-,^- R. L. Gilbert, Daniel Hehr, Russell L. 

, Compton. 

Cincinnati Tich ^: « Faculty from apprintlce commllties,..— - 

Ohio College of Applied Science - George Mueller 

Cuyahoga Community Collige— Metro ^ Not listed , , 

Cuyahoga Community College— Western , do a - 

Youngstown Slate.- do - > 



52 
lOO 

140' 

35 
17 
60 

30-40 
80 

50 
150 



9 colleges slated that they offered no courses and had no plans to do sj 



CONCIiUDING REMARKS 

In general, out survey of occupational safety and health education revealed 
mixed progress and mixed prospects. JCliere is u growing awareness of the occu- 
patiohal safety smd health field amoifg educators, and students. A significant — 
though by no means satisfactory — number of courses and programs are being 
oflfered, over 75% of those talcing courses were employees in programs co-sponsored 
with the Ohio labor movement and LERS, an^|iiom(fj schools plan either new or 
expanded programs in the immediate future. Table V shows the summary results 
of our survey. 

TABLE V.~OCCUPATIONAL SAFETY ANO HEALTH EDUCATION Jn OHIO 





Institutions 


Students 


Credit programs: 


n 


300 
300 




Ji8 


600 


Continuing education programs: 


4 

" * 13 


5.071 
700 




17 


5,771 



Major problem areas are apparent, however. Although the cofitinuing education 
effort is by far the largest component of occupfitional aafSfcy^'Mc^dhfealth education 
in Ohio, total numbers are still minuscule compared with thetotal size of the 
Ohio work force. The reliance, in smaller programs, on rommunity and biisiness 
personnel as faculty raises doubts as to the quality of iiAtruction. This points in 
the direction of an additional problem area: the absence 6f any program designed 
to train qualified instructgtrs in the field, and the absence of any concerted effort 
to develop instructional materials. 

Projections for the future do include some steps designed to improve both the 
quantity and the quality of occupational safety and health instruction. In the 
area of credit insjruction, two schools not now offering courses plan *to do so next 
year; and two schools — Columbus Tech and Bow^g Green-Firelands^plan 
to have associate degree programs operative by 1975."^ 

In the continuing education area, the Llibor Education and Research Service 
at The Ohio State University hopes to initiate by summer a major program in 
public education through WOSU~TV, a major program in hazard recognition and 
, the training of hazard recognition instructors. These programs will involve the 
cooperation of the major state agencies having occupational safety and health 
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" S??„*'"^*'^^-xi^?*^'vP''°i'°^"' designed with ■thfe^pe*»i3otf'<«;ttie'aMvigtoJi 
of Sfifety and Hygiene has been submitted ta th^^Ohio^oSdVRl^Lf^^^ 
proposal covers safetjS and health education programs tSSSS 

^StS^T^''^' ^'"^ '""^ empFoyeg^lSStlii^^^ 
mCandOSHA ' '■ .J'^'\ : ■ 

Joseph Wolfe, Ohio Safety Gouncil, was interyJewed^ 'They have a maniifanti,* 

most of which are employers of less than 500. Under the DetiartmSit^^>f^Trth«i 

fftoTimp?^M?'w*^f^*i"!i*^il^^ *° the National Safety Cotinoa liBr&y and 

fttoibties. Mr. Wolfe felt th4ti there was adequate formation avaSaWe^ • 
Peter Schrilidt former U.S. Department of LabTS^i&ef Sfrefftbr in 
Columbus was interviewed. Area of authority: Southeast Ohio^onsis«nf of ^7 

we.ek with a staflf of 18. This would indicate 234 inspections per monXand 2^0R 
Pg year. Littlfi- consultation or information of any sort s^avSe 



VI, CONCOTSIONS V ' -v^; 



Our Study covered on-site and oflf-site .services Djevided by trade association q 
professional and lay organizations, the federal ^ernmentf 3 ^^^^^^ 

that they are responding to constituent demand for service. ''^^^^ 
JNp systematic exammatipn of materials, for examole was mndp Hut i*, +i,n. 

^y W?hSer*.^^ '''' ''^-''^"g-to^B ^^e- exSrmrh'mSeriifof a 

No attempt was made to exan^e the quality of service. In terms of oiinntitv 

Professional and lay dfganizations are responding to the imnact of OSHA in 
stoUar fashion:_anticIpating constituent or marlcet^demand™ic?ivt-and tub- 
NaHonl^P^S'"*? P'-oduces. large numbers of attendees at fOsiTfunded 

uuerauy DianKet tne nation. They actively promote .these lervipp"! in nnrt 
Sf *° P''?<"i'*^ commercial lervices of some mlmbe'rs ^ ' 

f, °^ ^•'^^^ ^°"P^ IS free-standing and uncoordinated. EWthToSHA- 

OSHA ^materials are available biit in verv limited nnnnfifv n<3TTA 
consultation is-a«parently-not in great l^mri EsSaU^" thPswft a! 
these'^SenV^^'' """^ '"^ °' -^"-^ o./ Aw Sr^e^^ 

The NIOSH activity has grei^omise. This organization 4an provide infor 

voMiu^^^'mJ^l^l ^H^'^^'.* corporal'sguard of technicians and ahatidful Of 
pamphlets and film strips do not malce a serious eflfort. It is essential to point ou^, > 



• ' . . 

bowevei*, thai a cxirsory examixj^^nof/ttTeir matorials shows that thoy the 
needs of retailers and others xisuallyliogreeted* *' , . 

The state governments In Wlsconsfn and Colorado may be able to develop 
effeetlve on-site services/ At the time of the study they wore just bcconwng dis- 
entangled from the traditional progranig and were adiiisting to new enforcement 
roles. However, one thing is clctir: any employer wanting consultative assistance 
couki have it. The existing resources — particularly the University of Wisconsin 8 
engineering extension scrv(oe — were tmdcr^utiliaed. / 

The historic experience of the states— demonstrating the inability of an agency 
to maintain both enforcement and consultative services — is an important lesson. 

The pattern established in Ohio offered us a clear model for statc^fcderal-nrivate 
^sector efforts. It wiis a clear break from the traditional, compromised state 
program in which enforcement and service are combined. 

It is unfortunate that purely politkJj^I oircumst)inces have truncated most of 
that program. But 'the lesson was learned and it is worthwhile to resonstruet its 
elements here. • ~ ■ v . ...... 

A "tnsk force" (funded by the State Health Department) had been established 
to coordinate the effort. A strong state, government agency (Ohio Industrial 
Commission) — freed of any enforcement responsibility — provided broadt skills, 
facilities and funds for an, aggresRively promoted, wide array of ficki^serviccs 
for every possible kind of business closely coordinated with the federal government, 
ttie universities (particularly Ohio State University) and other community 
resources. The Department of Industrial Relations provided close support from 
the Governor's Oflicc, other state agencies and good liaison with federal agencies, * 
labor and managcmerft. . . v . . In ^ 

The demise of the program (the "task force" no longer exists) teaches xis that 
political continuity is a critical factor in terms of the long-term viability of any 
pattern of ccmsultative services thi^t may be created. _ . 

Mr. Clayman. I feel I am in a very strange role this morning, 
Mr. Chairman. I am in opposition to your point of view, and that is 
extraordinary for both of us. I have recognized t%t from the beginning 
and I stilt recognize in s^ito of your sponsorshipBof this bill, which I . 
oppose^ that you indeed wore the origmal sponsor of the original bill 
in the Ho.use, and that WB sliall never toilet, because we have attached 
that much significance arid that much priority to occupational safety 
and health. 

Wlien you know that, as you do^ Congressman, J suspdct you may 
understand our sensitivity in this field. It. is almost sacrosanct. 
'TlecLse don''t lay any hands up^on it." That is pretty much our 
altitude. It has become almost an emotional reaction, and yet there 
is rationality behind it, though! deeply respect your point of view. 

Now, we are not opposecl to the bill because we are opposed to 
consultative services. As a matter of fact, and oddly enough, hot the 
representatives of sinaU business, the many institufcioris. which repre- 
sent them, notvthey, they didn't conie forward and ask for more 
money for educational services to small business, The industrial 
union: departmient did. As far back as 1972, over and over again 
since we have appeared before the Appropriations Committee and 
this ^ committee, we were for ' education and consultative services. 
And in the main, we didn't entirely succeed. » 
' Now, why are we distressed that now you are su^esting m y^ur 
bill consultative services? We are distressed because we think you 
are putting it in the wrong place. The tool, a sound tool, is being put 
in the wrong hands. The cop, the police department is not really th| 
place — normally — ^where you can anticipate sound education and 
sound consultative services. It is not part of the psychology of the 
policeman on the beat. It is not part of the psychology of those who 
enforce the law, and your bill puts it there, and it disturbs us. 
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Kifc'f K wo orifftoally, together, over great opposition, built the 
?£ theW of the land, we did think al)out coksuiraUve 

.1 Copg^^f man^ and you were a good part.of that, and wo 
Dfcn tew '^^'"i^"' ^^°"Sht, as it T?ere, we dolfbow^tely 
putm m NIOSHJJPe dehberately wanted to strengthen and einphasize 
mo«?H nf f °°f°/?T°'?t in pM^L, and we set up 
ii:?.rri f • ° f-H'ftrimental basis, the researoTboaia, the medical 
research basis, phia specific technical services 

aw''«?*cnn°nnn ^ ^'^'^"^ ^lOSH will spend roughly 

about $3,800,000 for one or another form of consultative services We 
did aiatj we;set that up m that iashidn so— your argument has been 
and 1 think it mokes sense-that the original act, and you as sponsor 
made sense, the original act carefully, in general terms, defined the 

lunsdlction of nnnh nnn of tliocn o««^,ri„o ^T^^ j.' _ '• a , 




fm^oHW 1 P^itical psychology. What will happen ultimately, not 
immediately, what will liappen ultimately is tfiat OSHA, if we do 
)li flf,,^''^^ suggested m t^e bill, GSfIA mil become more consulta- ' 
to go become,j enforcement,, because that is the easy way 

we all, I think, understand that. If there is a choice, in political 

Sn'; ^^Tv." " tT"' '^'^ "^^'"'l g« to consultation. Consul- 
tation IS not the road. As was said by the previous testimony, wo have 
baa 75 years of consultation, almost exclusively so. That is what 
happenq^ in the Statess almost no enforcement, almost aU consultation 
m pracjncal terms. • 

Mr. Daniels. Jake, win you yield? 
.ri'^^fi ""if 'l'""^^, contents of my proposed legislation. My bill 
^ZTr K^J'^V'^''^ for a separation of^ compliance and consultative 

lC™?nV?nn^-^ ^l^T^^ t^°- ^OW, if jOU fccl that mv 

mterpretation is wrong and that your interpretation is correct, 1 
would welcome any amendment that you propose to submit to me to 
mtfke sure there is no mix. . ^ 

th^A. ^^^^^\^^- Congressman" I am^ suggesting that as night foUovvs 
the day, speaking strict y m political terms, give them a few years, 
experience will dictate that the principal emphasis and the principa 
. money, which is unportant ^ ^ 

rlrit^^v^KM^ ■.T^'^ surprised, to learn that originally I 

lnw 5 ' bill with a very important, weU-known member of the 
W t"e° mSVS;;^^^^^^ ^^'^^^^'"^'^ representing labor today 

Mr. Clayman, Alfl can tell you— — 

H^^' ?i^^'uM^ ^^^"^^ ¥ separation of enforcement from consulta- 
tion in this bm pursuant to his suggestion and advice to me. Fearin<- 
c^^^'uT" ^® """''^ emphasis on consultation, he suggested it 
should be' a separate appropriation for both. 

Mr. ClaYman. I want to say, and I don't want to pursue 

hrWfil^r'^''"" I fon't want to embarass anybody, but I want to 
•Driiig this to your attention. 

Mr. Clatman [continuing]. I don't want to pursue the matter for 
tne reasons you stated. 
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1, '^I' ^.t^^^^^- You gentleman, whom I respect and with whom I 
have gotten along so well in the past, t don't know why you can't 
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sit'down and work with lis on a bill horo. My ofBco is open to you as 
it has been in' the past. 

Mr. GiiAYMAN. There ore throe labor spokesmen who have and 'will 
appear here this morning and they all have the same point of^imy. 

Mr. Daniels. May I put one question to you.now? Mr. Clajrman, in 
1976 the Appropriations Committee authoriW an appropriation o{^S& 
million for consultative sorvicos for the States and, as has Tbeon brought 
out hpro this morning, 15 States have taken advantage of that jjro* 
vision whoroby the Federal Government wiUprovide the funds on ^ 
60-50 basis. Last month the Appropriations Cfommittoe appropriated 
$5 milhon for fiscal 1970. There are 19 States not in the program at the 
present time. But lot's assume that the other 19 States decide to take 
advantage of this law hi 1976, is there any guarantee the Appropria-. 
tions Committee will mako a further appropriAtipn in 1977 in view of 
tlio remarks of Con^ssman Flood of the Appropriations Committee 
for 1977 and future years? 

Supposing the Appropriations Committee does not come forward 
with anv appropriation, what will happen to those 34 jiu'isdictions, 
they will be without consultative services, won't they? 

Mr. CLAYMA!^f- Even if one accepts that analysis — and it could 
become a fact — it does not change Uio basic assumption that \Vo make 
ai)(l it seems to mo that you mignt very well make. Wo aro not saying 
let's not have consultative service. Wo aro sayii:ig whore shall it'bo? It 
is now in NIOSH. It does not have to bo in OSHA; What magic 
. dictates, from your point of view, from the committee's point of view, 
what magic dictates, what wisdom from on high dictates that it bo in 
OSHA, why not NIOSH? There you have tht) mood, there you have 
the Ivind of climate which leans in the direction of consultative service. 
They have highly tedinical people. They need more money, that is the 
problem. '^riiey need money and, if vou gjjve the money, whatever you 
planned in your bill to'givo to OSfiA, well give it to 'NIOSH arid wo 
will not complain. * ^ < 

Mr. Dent. May I ask a q\iestion at tUat point or mako an 
observation? ^ ^ . 

I think in tlio^faco of what I have alrqady heard that we have a 
'great opportunity to get this thing settled in *tho House. The latest 
remarks of Mr. (Jlayman show tboy arq not closing tho door on Federal 
participation but they aro closing tho door on minghng — and it will 
mingle if itvis put in under OSHA in any fashion. A ^commingling 
u&'Xia^ly dilutes the effoj'ts of tho inspection service to tho build up oT 
the consultations because that is tho way employers will applv it. 
What! think we ought to try to do is ofiFer a suggestion and seo 
whether or not these witnesses* here today, who represent a gi'eat 
segment of the country, might not be satisfied with it. 

I think you have to have the threat of Federal participation and 
consultation held over the heads of the States by going in and usurp- 
ing the field if they don't present some kind of State program. The 
greatest fear any ol them have is that OSHA is going to take over the 
consultation servic^/Decause that will bo a pipeline to -the inspectors. 
They will say, Hi^^ this option Wor hero has 17 violations. 

I thiflk we'-can work it out so we have that threat over their shoulders 
that we will heavily finance the service and have consultative services 
that have no authority over OSHA's features. 
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Mr. Qaydos. I would like to make a point horo, if the Chairman 
"would permit. 

^ Mr. Dqnt has miggPstoQ hiatoricnlly when you omphasizo, one, that 
IS consulting somces, you take away from tlio inspection and enforco- 
mont aspect. Now, you mentioned that t}io cnix of tho problem is 
♦Ti'r«Ar .^i"'-'"' consulting services. I think in addi- 

tion of that, Mr. Claynirtin, if you will henr rao out, I thinlc tho other 
point IS important also as to where and how you arc going to finance it 
rTJ^'^l T^^^^^'^y ^o forgot, nnd the Chnirman hns repeatedly 

Teferrcd to the appropnation Inngunce by Mr. Flood at tho time the 
consulting services were provided fSK^on the floor of the-PIouso in 
ltlil'^^A°Vn^\-^''^ approprintioj^ moW.ro. Let me make it a matter 
ol record, nt the time there were t'vo oth\r ncUons on the floor. No 1. 
a btoiger nmcndmont and a Michel amendment. Steiger's amendment 
to the appropriation bill provided $5 million\n addition— I omphasizo 
m ntldition--to the money avaUablfe for inspobtion services. 

1 hen came along Mr Michel and ho said, warN} minute, my amend- 
ment is going to 4ake S5 million out of existing funck for the inspections 
nruf provide it for the consultingr sei-vices. So whaMlo wo have as a 
ma tor of fact? Wo had, as a matter of fact, in the ifistory of tho floor 
oi tlie House a maneuver which resulted in stealing fHomSJio inspection 
and enforcement area $5 million. There is tho probleSsJivd^havo 
) » r ■ S'^^^^i^- ^ recognize you for 5 jninutes. 
Mr. GAYDd5. That is 2 of my minutes. ,n 
Mr. Daniels. I will give you 5 additionaFminutes. \ 
Mr. Uaydos. I behove-then that wo do, have some substancoOnnd 
we do have some recorded action and we do have proof that a good 
lawyer or good legislator would look at, a track record of what 
occurred. That js what occurred. I think it gives credence and sub- 
stance to the fear you expressed here todny thai we have to be 
cai-elul on this egisiation because again we will just enlarge upon that 
cliicaneiy which occurred, where we will reduce funds for inspection 
and enforcement, so I think the fears you express aron't empty fears 
as far as the appropriation aspect of the thing is eoncemecl, that is 
where are you going to get the money. I don't think it is in the field ^ 
ot conjecture any more, I think you have something to look at and say 
yes, t lis IS gomg to happen because such and such happened. Let's 
get mto the aspect, if I may, as to where these consulting services are 
properly to be placed. I think you are making the point that definitely, 
they should not be in the area as suggested by the legislation. That is 
just niy little speech. 

Let«me ask a C[uestioTi7if I may. 

I am of the opinion— I want your candid response to my statement— 
1 am of the opinion that my Chaii-man, who I dearly love and respect 
has over-reacted on the. floor to Mr. Findley. He told Mr. Findley at 
the time when we had the confrontation and argument on the floor, he 
said, Mr J mdley, I give you my word as Chairman of this subcommit- 
tee we will, as soon as possible, go into hearings and wo will bring 
legiislation on the point we are discussing." That is what the Chairman 



^ 

in^lri- ^ ^'V"^ ^'i^iEfr^'T- ■'''J'' "'^ Cliairman overreacting in -this 
legislation? Is he fulfilling his obligation on the floor to Mr. Findley 
at this timei" I thmk his position isl over-compliance. It is very generous 
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to Mr.lFmdloy. The legislation 5ft^^sti)d^^\^ bo asi^uch araspoBBi- 
ttilitv for him to maintain his w6|3.af honor on tl\o flooriftB hisnresent 
legislatioja. I thiak his present Ie^*slKtrbn is too gonorous to Mr. Findloy 
and I tWnk the points you roigS, tfie critical points are more thou 
justified. \ ' ■ \ 

So that Wngs mo to ray qflDation; My question is, Undet what 
conditions coula you support the QKairman, as you alwavs havo in 
the past, whilKt amendment v?oilld-you suggest and still havo\tho 
Chairman's suggested legislation W collective legislation become^ a 
reality with, as always in tho Jii^t^lhe full support of labor because 
it seems to mo they have been \vcdded together for many, many 
years. Yoii just stafced that as a witness and I think it is imperative 
for you and the laboVmovement generally to become a part of this 
legislation. \ 

Where do you think and what typO of suggested amendment would 
you have? Where do you think it should fit m here? I tlunk it can be 
done, so if you could address yoiu^self to that, I would appreciate it. 

Mr. CLAYAhVN. I simply would rephrase what I think I have already 
said. Mainly, there is an existing agency that already has been em- 
powered to perform consultative service. That is NIOSH. Akeady 
It is on the books. . ^ 

Now, it is conceivable — I would ^^nt to go back and look more 
carefully, I don't want to be too cursory or casual in my response 
at tliis point — it is conceivable there may be need for some clanfying 
amendment. I say this wthout careful thought and we need to look 
at it. But having said that, if Congress does not put the money in — 
and so far it has not been as responsive as we believe it should have 
been — unless money is put in sufficient sum to make the agency work 
in this directioij, it ^vill be a relatively pious expression of good will. 

And so, Mr. Gaydos, I don't want to — because I can't at this 
specific moment-— spell out the details of the kind of legislation or 
amendment we would approve. But I have indicated in a general way, 
in my judgment, the Idnu of approach we would consider, at least the 
lUD would consider as worthy. 

Mr. Gaydos. If I may conclude vnth an observation, I believe by 
your response you indicate to me that you share my very uneasy 
feeling or the somewhat unorthodox position you are in, of not giving 
full support to the legislation and how yon ore thrust into^the position 
of questioning the legislation where you should riaore rightly be in 
support of the legislation. 

Mr. Cla VIDIAN. I am uncomfortable only to the extent I am not pre- 
pared to give you specific language and you seem to be asking for a 
specific amendment. 

Mr. DAmELS. 1 have a copy here — ^you had specific reference to 
section 21. Would yo\i care to read it? 

Mr, Clayman. Yes; certainly, sir. 

Mr. Daniels. Does this reinforce the statement you previously 
made that NIOSH have jurisdiction? 

Mr. Clayman, I think what the language says in that section— and 
section 20 — among other things, is that NIOSH shall have .the author- 
ity to inform or determine, that is, to consult vnth and advise employ- 
ers and employees and organizations representing employers aad em- 
ployees as to the effective means of preventing occupational injuries 
and illnesses. There it is. And my interpretation of this language is 



153 ^ 

there would be no noedlbr amendments. There would be need to plow 
1 inonejr in, more money into' NIOSH because obviously NIOSH could 
\ not perform this service as extensively «s apparently some of you feel 

it nced^ to be done without additional money. 

B»Mr. t)ANiBLS. I respiBct your opinion. I want to oslc you this ques- 
tion. Doesn't NIOSH have any responsibility today in the highly 
technical\field in areas relating to health hazards, health hazard in 
educiitionr. and haven't they done a great'deal of technical and exten- 
sive scientific research in this department? If my recollection servos mo 
coiTCctlj^ they have submitted about 14 different reports dealing with 
chemicals, with regard particularly in the area of cancer research, 
vmylchloride^ asbestos. . 

Mr. CLA3n\iJyN. Congressman^ I would answer you 

Mr. DANiELa. Do you think if we gave this on-site consultation for 
businessmen upta request that we wQuld not dilute the effective work 
they are doing at the present time? * ' 

Mr. Clayman. I would rephrase the sanxe question to the committee 
in teljition to OSHA. Haven't we given OSHA enough responsibility in 
the terms of enforcement, \nth 5 million establishments vnth a relative 
handful of peopl^o enforce the law? Haven't we given them enough? 

Mr. Daniels. Then you don't feel it would dilute NIOSH? 

^Ir. Clayman. I thinlc the dangers, if there are any in NIOSH, av^ 
obviously less apparent if it went to NIOSH than if it went to OSHA! 

Mr. Daniels. Would you support the bill if we put it in NIOSH? 

Mr. Clayman. That is very difficult for me to answer. , 

Mr. Daniels. But you are making a recommendation. 

Mr. Clayman, I donit Imow what you might have in mind. I am 
aRying that we don't need — ^as I read this language 

Mr. Daniels. Just make it clearer, $pell it out in black and white 
and as different as day and night. 

Mr. Clayman. That it should be in NIOSH? 

Mr. Daniels. No ; make the law a little clearer. We have done th^, 
we have been repetitious in our language. 

Mr. Clayman. I would want to see what it is before I made a com- 
ment. If this is not clear enough, the spelling^out of consultative 
service, then it can be made clearer, but 1 think it is clear. ' 

Mr. Daniels. To re-emphasize, on-site consultation, Mr. Cliayirian. 

Mr. Clayman. I am speaking now obviously off the top of my 
noggin, such as it ia. I see no problem with NiOSH doing this job. 
The problem I see and the problem ty,t all of you ^vill have in getting 
the legislation spelled out more clerfrhr, if that is necessary, will be 
the matter of providing money for it and Congress has not been diligent 
in this area. If you provide money for it and think it is necessary to 
spell it out in more d'etail — although I don't laiow how much more 
clearly it can be done in the Snglish language than appears here now, 
I at least have no objection. 

Mr. Gaydos. I tliink you stole my time. I yielded to the Chairman. 

Do you feel NIOSH is more in the highly technical area, the 
exjploratory area? They are doing the scientific research, that is where 
NIOSH is. They are doing things that can't be done by other people. 
Everything connected wth it, the highly complicated pyrotechmcal 
industiy, areas where we make anhydrous ammonia, that is where 
NIOSH should be doing research and putting together requirements. 
Isn't that where they are? 
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My. ClayJIan. Lot me refer quickly to a voluminous study that 
my two assoiXatea with me have prepared. This was done sometimo 
ago. I am rcfoming to page 14. 

' NIOSH has\ publisliea the follo\ving-safetv and health guides 
available to allW industry and just so there wiU be no mistake, I am 
going to read tHis list. 

Bulk petroleum plants, publications indicating safety guidelines^ 
health guidelines, grocery stores, retail bakeries, autoboay and repair 
shops, service stations^ grain mill% sporting goods stores, lumber and 
buiWing materials industry. In the printing materials, electroplating* 
shops, plastofabricators, fluid milk processors — well, qdnauseoin. 

There you have several dozen publications and they are now in the- 
process of- publishing! and wiW soon distribute some more. 

Appearing on page^^ I will read wh^at those ore: how to get along 
with solvents, inorganic metal cleaners can be dangerous, working 
safqly mth pesticides, battery workers, health guides for spray 
paints, walking, ^ fibrous glass layouts, installation, te.\tile dying,, 
soldering, braismg, and many^ore. 

And here is an agency that has already spent or will spend in thia 
fiscal year roughly $3,840,000 in this total area. So NIOSH now has 
more than the function of being the researcher for standards. That is 
terribly important to understand. 
' * Mr. Gaydos. What kind of response have we gotten to date from 
these different publications? Have there been demands or requests 
made? Are tliey circulated generally? 

Mr. Clavman. The sad part is, as this study will indicate — if you^ 
get the chancB and have the .patience to read it^this study will 
indicate to yo:n that there are all kinds of ai^able consultative- 
services, both government and privatk but little demand. . 

You talked about Libertj^ Mutual; the gentlemen from Liberty 
Mutual who indicated how httle they^ were aaked for their services. 

In the earlier yeats of my trade union axperience, I came in contact, 
wilh insurance companies considerably in the areas of workmen's; 
compensation and one of their sale^ talks was — and incidentally 
Liberty Mutual is probably the best of any lot, in my judgment,, 
unless history has changed since I looked at it last — their sales tpJk 
was not only do we cover you with your workmen's compensation,, j 
we give you consultative Services. f . 

Here is an ad that appeared in the Wall Street Journal, April 18,. 
1974. They indicate that "OSHA reaches into the life of your business. . 
How far into your business will this far-reaching law reach?" 
■ They are referring to OSHA. "OSHA is probably the single most 
important piece of safety and health legislation ever passed by^ 
Congress." < ^ ' * 

Again, you caii_be proud 6f your role in that arrangement and in^ 
that development, Mr; Chairman. 

And then they go on to ask questions, ''You have to guard dan- 
' gerous equipment and prevent falls. You may need to set \ip*an in- 
plant health facility, you may have to lower vapor dust and noise- 
levels. How do you set up an in~plant health facility, how do youi 
• measure vapor levels?" 

They go on to say, ''Look, if you buy insiirp;ttce 'from us" — they 
cover I guess a healthy share of industry, smaB and Targe — "we will! 
give you consultative services," and they give it keeljy:.. 
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Mutual said thoro is httFo request bv those that really need it and 
those that really need it are the small businesses. 

Mr. Gaydos. On that point, you say it so much more adcauatelv 
than I^hon you brought ud liberty Mutual. Lot Se concSo mj 
6 minufes by asking if you sliare one of my fears; that is, I foel si^ 
cerely If we do not proceed with this legislation that ultimately w& 
are going to oxponjsnco a situation where wo woirfd have doubled our 
SlirSpatloil consultative services by th6 50 percent State 

Now, I foar that, as usual on this legislation and in other areas 

' cnnLh" ^nC'^f pvohlm^s ^thin this Congress, there is nev^r 
enough money to properly finance its enforcement. We • ar& 

..YLlways short.- So herpvo liave a situation where we have 15 States 
that have apphed fo/ 50-porcent participating funds and that would 
double our inonoy ii^the ai;ea of consulting in response to tTiose who say 
It IS so important— whicli I disagree ^vith but they say it. Here if we- 
P/"'"''^?! J^o/vi l do away with the 50-percent participation because 
It would bo logica for^States to throw ft all on the Federahpeople-^ 
VVo have mtomal problems, you take up the consulting sol-vices"-^ 
but wo destroy the ongmal demand we }iad that they be in separate 
ri-te"'"'' '^^^ """^ int6rt^.ine, that you not Lt in one Ss^ 
dicti(#the onforcement and the consulting service. That is the dangei^ 
fcl£/havd ^ conclusion, as to whether you shai-e those 

"^^fL^n^^'/J^'i?^ ^^'""^ that is a very perceptive observation that 
you have irtade. For example, if I were a erislator and I i^re asked 
where this $10, $15, or $20 miUion-where woidd it do the besf fob in 
he area of occupational safety and health? I would say not in consul- 
tative services. 1 would say it would be a better job either in NIOSH 

£ n<?"wf ? ^"^'""H ""^^ standards, important standards, 

vol in UbJrlA in terms of insj)ection. 

But I understand th^ohtical problems and I understand whatsome 
01 vou are saying, thai there are political pressures. Tlie fact is-, 
and 1 understand this and I suspect if I were in public life I would 
not Ignore them either-but the issue is not really as intense as it 
appears on the surface, Mr. Chairman. • ini«ubo as ii 

For example, NIOSH does this job of consultation that I have told 
you about. In the last 16 months I am told they had roughly 150 
Er,Pf home State, where^they 

have set, up a pretty good consultation apparatus-it may have 
changed in. the past few months, I am not certain. I have not been 

Tn'L .'i ^^^^ t P''^"^ consultation service. 

?K r '''' they would have relatively few requests, which 

means that even when you have an apparatus in place mth a staff set 
up in place, there are very few requests for attention and service. 

Despite that reality, I have been somewhat compromising in mv 
testimony because I am aware of some of your problems 

TtKn?^^"^^^^ me compliment you for^our candid responses. 

1 thank the Chairman for allowing me more than 5 minutes. He has 
always been imminently fair and I appreciate it, ' "^""'""^ 

Mr. Daniels, Mr. Risenhoover. 
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Mr. RiSBNHOOVBR, T want to urgoyou to eet with tho Chairman and 
work out something labor could support. I know in Oklahoma our 
State inspectors went to Dallas ana went through the same school, 
the same training, I guess as the OSHA inspectors do and they are not 
waiting for people to call and ask them to consult. In my district, that 
inspector is going on the site "whether he i3 requested to or not and he 
is going through those businesses and small industries and pointing 
out things that have to be corrected. He is teUing them if thoy don't C 
correct it, they mil get an ins^pector on the site and be 8ubje(5t to fino, 
and the problems are beiag corrected. ^ * 

If we don't do some tiling this year — ma^be you have what you feel 
is a pretty good political reading across this countiy. I know what? the " - 

situation 'is in my district and my district is pretty typical of most 
districts. Organized labor is not strong enough to cany it by them- . 
selves, it takes other people involved also to elect a Congressman and 
in my district mth the President gaining in popularity as he is — and 
don't ever kid yourself he isn't— that plus OSHA, if we don't do 
sometl^ng about it without weakening the act, butf provide for mot-e 
volnntaiy compliance, this time in 1977 yoU fire not going to be here 
tr>ang to moderate or to negotiate and find something reasonable, you 
are goii^g yb be here trying to save these acts. They will be subject to 
repeal and there mil be enough people in this Congress to repeal them 
if we don't do something about them. That is the situation we face. 

Mr. Daniels. On behalf of the committee, I wish to thank ypu 
gentlemen for your testimony here today. 
Mr. Clatman. Thank you. 

Mr. Daniels. Our next witness is Mr. John J. Sheehan, legislative 
director of the tFnited Steel workers of America. ^ 
[Prepared statement of John J, Sheehan follows :] 

Prepared Statement op John J. Shebha/ Legislative Director, United 
Steelworkers op Amuerica 

I appreciate this opportumtv to appear again before the Subcommittee regard- 
ing OSHA consultative services. Earlier this year, I addressed the same subject 
dtiring the Subcommittee's oversight hearings. The Committee now has specific, 
consultative services legislation before it, but the central point of our testimony is 
much the same: there are already workable, state-run consultation programs in 
place, and wc would oppose any new federal program as being unnecessary, 
duplicative and harmful. « . ^ ' . 

Mr. Chairman, our Union appears before this Subcommittee to express*lopposi- 
tion to HR-8334 and HR--8618, bills which propose to mandate federal OSHA to 
provide on-site consultative services. The current law prohibit^ fedqial OSHA 
• inspectors from entering upon a worksite without the responsibility to cite a 
violation if found. Off-site consultation is, of course, permitted and, indeed, the 
federal agency has engaged in extensive activities to provide such advijpe. It is, 
however, tho act's major departure from previous state safety laws by estoJblishmg 
the operating or enforcement principle of first instance citation that has stimulated 
continuous efforts in the Congress to amend OSHA. It was the enactment of that 

frinciplo and its defense to which tho labor movement continues to be committed, 
say "continuous" because since the first introduction,.eHi federal on-site con- 
sultation bill; we have viewed its implementation as an erosion of the first 
instance citation responsibility. The mere fact that the act needs to be amended 
in order to allow this type of service is indicative of our contention that it counter- 
ven6s the enforcement principle. ^ ,1 >* ^i. u 

However, it is now possible for all states to engage in on-site consultation througn 
one of two means. States which have regained OSHA enforcement authority by 
putting into operation an approved Section 18(b) plan, can include on-site con- 
sultation as part of their program and receive 50 per cent federal funding. For the 
other states without 18(b) plan, 50 per cent federal money is available through 
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Sm**Ll^idl!L^°n'*h"ill'f consultation programs. The addition of a fedorllpro- 

Rnf^Vrhan"""*^ debilitating cLJI^'irwould have tn tKK 
But perhaps more importantly at this point, we oppose any new-fcdm^klw 
rognrdlcss of what agency it is placed in, because U would thwWe stat^S 
approach to consultation which la flnaUy developing. 'q^ttne 8tatfr*un 

STATE INVOLVEMENT 

Kii-L'"'\"^^?r 'l"''" position ihnt enforcement is best left as a federal resnonsf 
1^' "l*!' K encouraged to remain active in the SloSitarV 

areas which are not preempted by the federal enforcement^areiw 8u"£ n^Si- 
t on trainmg and consultation. "N^w that the federal government^ extlndin^ 
■ such encourugement through the ajjproprjations route, and thai the state! 
ore responding, it would be highly' inappropriate and unfair to Te stXs to 
'"un^il'^^^7tufc„°"^^^^ P'^'^^S tfe^emphasls on federal consXtioT ° 
rplinn! ' \^^.~''''^y\''°lsultmon procedure was put into action, those states which 
reUnquished woritplao^ mspoction to the federal OSHA were denied throDDor 
tumty to obtain fed(;r.a.fund3 for any nonenforcemenL OsE^Sed aotivHies" 
W hile we opposed defederalization of enforcement, we did not feel that the aYatn^; 
^ufcty and health capacities should be defunctionalized. But the administration 
took none of the steps that could have been taken under the lct to keTtK 
aotivitiea in the nonpreemf.ted areijs alive. By its action in ameK the annro 

e^"stir„u hnri?t^%'' ^.rd^' 'he administmtion !o' appT/ 

listing authority in Section 7(c)('i) to the preempted states. It is imnortant to 
note that there ih nothing in the aot which prohiliits the use of OShI funds to 
hnance consultative services by the states yJoa.a. tunas to 

DEMAND FOR CONSULTATION 

avSab^o^'hfou^hThl' ^^.^''w'^' ^^'"•j" '""^ consultation is already 

av-iioblo through the slates. We question its need in another sense as wHI 

snlH^?'■■•^^^^^'"" convinced that the real demand for on-sUe con- 

Tho OingiJess? '''"^ """''"^ community as is the poIiticarSemandTn 

Private section on-site consultation has long been available to bii'?inp<!«f>« nf 

oarrior^'"'" 1 °f ^''^'^''P^ t^'" primary source ImfSee^^^^^^^^ 

e.-irriers of worker compensation insurance, ^^;Wth have a natural intprelt in 
nnproving wor^cplaco s/oty and health and, th«f?edue"ng claims. The ^^^^^^^^^ 
J^r.t ^"^u T}^ ^^^'^ consultation efforts provides valuable iSt 

for dettermining the need for a governmental program.^ vmuaoie insignt 

cnpt ."nf '^'iu"? "^^^^ promoted on the basis that many small businesses 

seek mformation that is not now available to them, and that if the n form at hi,! 
Onp'nfTh"^''' ''J''-''" "^""'^ be greater efforts towardrvolUnry coS"^ 
^nLl^^ Inrpst insurers involved with on-site consultation, LibertrmS" 
lowever, has found that the -^ervice is not used by those who reallv need it 
even when there is a concert^ effort to promote it amonrsmat emSfovera' 

don^t nay we are going to spend so much of the premium, it's whcfre we think the 
need IS, We have experimented writing letters signed by our nTanaRers of our 
a^d Hffl"f t^ employer you must be conscious of tL OccUpatS Safety 
nni^i f^ '*** ""^•''^^ importance to your business, pnd that we will be dad to 
nhmt tZTVhIT-^^ ^y'^^i, " professional to evaluate the condU ons of you? 
wXfl n mtil h smaU employers. We hud a very small response. " 

is fnfl„.nnoH hi'''f k"' '■^•''P°"^« by caUing them on the phone. I suspect a lot of this 
In te?rof hisUole'SsiL^r '''' ^^--ssfnan^is under today ^ 

,vm^"i' f ^'^'"^ you will find that when an offer to consult is made the people that (T 
The nnJZ "l""/" ^''"S.service if it is provided, are the people that nS leaJl ^ 

h people thnt^need it most won't come for help. \fe have to find .1 better' 
way to do something for the people that need it most." 
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The scope of services available through the private insujjance carriers is ^eat» 
The American MutUtU Insurance Alliance testified before this Subcommittee on 
July 25, 1974, that "well over 3,500 full-time technical personnel are estimated 
now to be employed by insurance companies tp provide 6ccupatlonal safety and 
health services." We seriously doubt that adding, relatively small number of 
Federal consultants to this effortr— an effort for which there is a very small 
response among those who need It the most— will be of any real help to the small 
businessmen. ^ w 

RELATIONSHIP TO ENFOKOEMBNT 

I think it is evident that much^of the momentum behind the effort to place 
consultative services in the Federal' OS^L A comjes from those who are not seeking 
a legitimate educational goal, but rathcf- are seeking an avenue through which to 
weaken OSHA's crucial procedure of enforcement through first instance citations. 
That is the root of our steadfast opposition to consultation by OS HA personnel. 
The mere fact that the act needs to be amended in 'order to allow this type of 
service is indicative of the fact that it coUntervenes the enforcement principle. 

It wtis interesting to observe the discussion between the Subcommittee members 
and the; representative of the National Chamber of Commerce during last week's 

, hearing, because it illustrated precisely the problems we have always foreseen In 
an OSHA on-site consultation pro-am. The Chambef put forth some very logical 
questions concerning where the line is drawn between* consultation and manda- 
tory compliance. If one accepts the notion that consultation should be provided 
by the Enforcement agency, very compelling arguments can be made that the 
consultant should be on equal standing with the compliance officer. Once that 
link is made, the compeUing logic is to expand the consultation role, wliich can 
be done only with a simultaneous contraction of the enforcement role. The pres- 
gjures for this expansion will not be contained by a provision such as Section (d) (5) 
of H.R. 8618 which provides for a separation of functions between consultants 

* and compliance officers. The problem is not only one of a co-mingling of personnel 
but also a restriction in the size and future expansion of the consultation func- 
tion — a restriction .which is diflacult to maintain once the dual consultation/ 
enforcement role is accepted. In short, the establishment of on-site consultation 
responsibilities within the federal OSHA constitutes an erosion of enforcement 
authorities which undercuts the concept of first instance citations. 

Placement of consultation in the nonenforcement states provides the nec^sary 
autonpmy from federal enforcement so that conflict between the two roles is 
avoided. That brings me again to the point that legislation is not needed since thb 
programs already exist for stat^ consultation services. 

BELiVjTIONSHIP TO STATE CONSULTATION 

I draw your attention once more to the testimony presented last year before 
this Subcommittee by the American Mutual Insurance Alliance. The Alliance did 
endorse a federal on-site consultation program. They did so, however, with an 
important caveat. Their testimony pointed out that most of the Section 18Cb) 
states already provide consultation, and the statement went on to say: • 

"Additionally, Congressman Steiger's recent amendment to the Labor-llJi.W. 
appropriations bill provides a procedure and funding for consultation in states 
wiSiout approved plans. Thus, if both programs [Section 18(b) consultation and 
Section 7(c) (1) consultation] materialized and become fully implemented, it would 
seem that the need for amending the Act to provide federal on-site consultation 
would be substantially diminished." ^ ^ * * oo ♦ ♦« 

The Section 18(b) consultation is nearly fully unplemented. Out of 22 states 
with approved 18(b) plans, 20 have consultation programs Jind we understand 
that the 21st is soon to be put into place. These states are now employing 145 
consultants, with 50 per cent federal financing through Section 23(g). The bection 
7(c)(1) consultation program for the nonenforcement states is not as close to'fuU 
implementation, but considering the short time-frame under which it has operated, 
it has been very w^ell received among the states. The appropriations biU was not 
enacted until December, and the adn^inistrative regulations were not promulgated 
until late May. Before the expiration of the fiscal year on June 30, however, 15 
states made applications for the program and they Will employ 208 consultants. 
There is nothing to prevent additional states from applying for the 7(c) U) pro- 
crams this year or m the future. ' ; 

Since the proposed bills before the Subcommittee are sUent on the existmg 
18(bl and 7(c) (1) programs, their relationship to these programs is not fully clear. 
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foAMh iHLThipi''^'''''*^'*' ^^V^^ °f separate budget requestsv 

7?«un ^^'^^^ programs— at best a dubious procedure Will the sSntTrl 

i 7(0) (1) programs eventuaJy^tenninate? These are the nrnrt^tn= *k ''^.•'V™ 

The regulations governing the consultative progrXis in Sebtion isrw 

_ purpose50§HA has used a 90-10 matching foi?nu a^Thte°^S^ii„^,7Hn'*f 
meanmgful incentive for state involvement '°™""'- ^'^^ piovide a more 

enc?^4°l°en^°tfti^ f^ll^ZLVoiili^^'^^^^^^^ 

government could finance those plans acJorcUng ToTection 'on .""^n'^n 

^SKrr%t^1?l^SLfw^^Tb^^^^^^ 
tMs^4o»^^^^^ 

i^»^.o^9?r^^^^^^^ 

tha?fedral^ln'rgTndeT'Scm{tS^^ "° stat/t^^'^.quirement 

was set administratU^/l-Ll^al^L'^ch™ *l^e Pm'air^^^' 

could^ariginate a senL' Vc^Ks ;es" u" o'n direcr^ 

o?'?hP °,-^f t^"^*' P'°P."> 'l^''"'^^^ that^tKemption t^yXt^^^^^ 

specific line-by-line statutory recogn ion prov ded it if witWn '^"^"'^ 
Eitel*'" act Thereforefthere c^n be no^coniention thltlhe App*?opr!Xn ' 

|^^Tio~^^^^ . 

sS^d4^-e.S^^^ 

not gi^nt any role to the states even in this limited area ' 

to asifrp'"®*^ ♦ il'^.'''"'? f?""® mention that a federal cbnsultation bill is needed 
to assure that appropriations for consultation will be maintained Wp wm.W 
pomt out, though, that the enactment of new TuthoLi^neSoi^^pr^vwi 
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no guarantee that tho authorization wiU be appropriated. The absence of appro- 
priations has spelled the fate of other programs, and there is no reason to beUeve 
that an OSHA consultation bUl would be insulated. Whatever reasons would } 
orevall ^oMnfiuence the appropriations committee one way or another regardmg 
■ funds for Section 7(c)(1) on-site consultation (i.e., without enactment of new 
legislation) would stUl prevaU relative to fuads for Section 21 (i.e., with the 
^ enactment of new legislation). Both programs will develop their ojn ^^.f ^t~es 
which will press both the administration and the. Congress for full funding. 
Conversely, any force which would act to reduc6 the funding for a 7(c)(1) con- 
sultation program will have the same effect upon a legislated federal consultation 

^^iS a°liiatter of fact, tlift supporters of. the legislation should realize that enact- 
ment may not bring about aU the consultation they envision. On-site consultation 
' is just one very liimted type of assistance out of a whole range of programs thiit ;- 
are necessary /and an OSHA spoilsman stated before this committee that the 
acency has doubts about the cost-effectiveness of on-site consultation. The -agency 
Vicw/Section (d) (6) of HR-8618 as an oppfortunity for obtaining additional funds 
authorized by this bill to use for general educational and training programs. iUe 
OI^HA testimony emphasized this pomt by stating at the outset: 

"On<8itc consultation should not be viBwed ... as the most effective means for 
assisting employers seeking to comply. In iriany instances, the- J?ederal assistance 
desired can be offered more effectively through group seminars and education, 
through cooperative programs with industry and trade associations, labor organiza- 
tions, and professional groups, or by informational materials addressed to the 
specific needs of 4ndividuiU groups of employer^." • ^ ^ « ^ V'fi,^ 

and at the conclusion of their statement, the Agency again pointed out that the 
consultation program should be only one element of a broad Pro^am of educa- 
tional assistance to emplo^rers and employees : . ; Should the bf be enacted, we 
would emphasize a balanced program of consultation and education. 

In other words, there can be, and shoiUd be, no guarantee that aU the funds 
authorized under lIR-8618 would be used for on-site consultation. Furthermore, 
the other educational programs for which the funds could be used under Section 
(d)(6) of HR-8018 are already authorized under Section 21 as it now exists. . 

LEGISLATIVE DIVERSION" 

A-^ido from expressing our opposition to the substantive (and, I must say, 
nurrow) i^siic ot federal on-site consultation, the controversy on this matter has 
diverted Congressional attention and effort from the real evaluation of the need 
to strengthen OSHA. There has been extensive oversii^it hearings on and a 
comprehensive GAO critique of the OSHA operations. Yet, I am not aware of 
anv le<-islation being sponsored which would increase the Congressional concern 
over safety in the workplace. I will mention only a few of those ooi5<jems so as to 
explain our frustration over a need to defend rather than to enhance ObllA. 

1 While much discussion has been put into an on-thc-sitc consultation service 
to phint managers, there is a glaring gap in the consultation program o^ufrently 
in place. After a citation is issued, OSHA inspeotoj-s are able to consklt with 
industry in order to determine the comnrehen^veness of the abMement Order to 
correct the violation. The worker representative cannot be a party to those^iscus- 
sions. He can contest oi^U the duration of the corrective order not the corUent ot 
the order even though intfustry, after consultation, may contest both the content 
and the duration. We are concerned that this shut-off of Participationl may 
impair the effectiveness of the abatement order since the OSHA inspector^ may 
be infliieneed by the private consultative session with the company. ^ 
- 2 There is a great deal of public awareness and concern ovev occupational 
■ disease. Yet, daspite the fact that NIOSH— the HEW counterpart to BOL s 
OSIIA— can transmit to OSHA recommendations of health standards (the so- 
loallcd criteria documents) there is no obUgation upon OSHA to react to them.. As. 
a matter of fact, NIOSH referred more than 20«docuraents between 1972 «ic 1974, 
*und OSHA failed to react to any of them during that time. Certainly there bhould 
,be a mandatory obligation to react to such criteria within a specific time (frame. 
. 3 The OSHA occupational health standards now being promulgated, jbequire 
^Tnedical examinations and removal from exposure of workers who ^ave become 
diseaspd— and indeed removal is necessary to preserve his life. Yet, the standards 
since they do not require 3>b transfer and rate retention, inl"»it. the workter 
biking the medical exuminatiofi because of either loss of rate or job. th^ ^p^^^ 
standard-maktVs claim they do not h^ve a legal right to require rate retention if 
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V^T^I^l^^ fF''^^^^\}?' ^? necessary. I would hope that the Committee could give 
n«S ''TJ^''*^°° this^ shortcoming 6f the act, if, indeed, it is a^tatutoS 
comiife. It may actuaUy be an administrative shortcotfiing. ^^"^^uto^ snon 
u concferns which are failing to get proper attention untiUbe 

du^XW^^^'l 13 put behind us. Perhaps.itis weU tfiat theJk>iU has be^lffi 
hopefully SfpU^of ^^^^^^^^^ !^ porspectiyC;^. 

STATEMENT OP JOHN J. SHEEHAN, lEG^ISLATIVE DIKECTOE, ^ 
\ UNITED STEELWORKERS OF AMERICA ' 

.Mr. DANIEI.S. You .may proceed, Mr. Sheehan. I note' you have a 
Jengthv statement and the Chair would like to ask if you desire to 
, rea4 the statement in full or do you care to submit it for the record 
and sum mame your views. 

Mr. Sheehan. THank you, Mr. Chairman. 

Mr. Daniels. 1 ou have the privilege of proceeding in, any manner 
you, desire. . 

Mr. SHBiBHAN. I realize I am on the short end of the time and maybe 
on the short end. of the stick, but I would lilce to proceed anyhow 
\vith at this time reading the statement. The last two times 1 ap- 
peared before the comnaittee in a similar position I summarized my 
remarks. I feel that at least the te:Ct flaws in some kkd of a con- 
sistency and I would like to try and proceed in that way. 

Mr. Daniels. The only reason I made the suggestion is that the 
« corannttee m^y not sit during general debate in the afternoon without 
. the express permission of the House. If any one member should 
object, that terminates the hearing and I desire to give the members 
ot the committee an opportunity of questioning you. I read your 
statement earlier this morning and I Imow what you have said there 
and 1 think my colleagues coifld do likewise. 

Mr. Sheehan. Let me attempt to do that. I hope nobody objects 
over in the House, but let me ^tart off with this comment: That we 
appear before you again today as we have done on former occasions, 
and we have objected in the past to the consultative service legislation. 

1 might mdico;te here that we are also appeiaring before your com- 
mittee to express our opposition to 86^18, a bill which proposes to 
mandate Federal OSHA to provide on-site consultative services. . 

JNow, the current law prohibits Federal OSHA inspectors from 
entenng upon a work site without the responsibility to cite if they 
Md^ a violation. Off-site consultation— arid I would like to emphasize 
that, because if there is a genuine demand for soi^e kind of information 
XyelatiVe to whether there are standards applying in a particular work 
place— IS of course permitted under the act and, indeed^ the Federal 
agency and many other private organizations have engaged in ex- 
tensive activity to provide such advice. 
As you know, Mr. Chairman, I sit on the National Advisory 
\ (vommittee to the Secretary of Labor on this and we have had a 
number of people come before us telling us what they have been doing 
in terms of advising small- business people with Federal funds, mind 
I you, a $3-milhon contract^provided to the National Safety Council 
I precisely this, so there are extensive actit^iiies to advise the 

small busmess people. It is, howev^er, the act^^ajor departure froru 
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^previous Stato safety kws by establishing the oporatingor the onforco- 
uient principle of first ftstanco citation tnat has stimulated tjontiiiuou a 
effort-i in the Congress to amend OSHA. 

It was the enactment of tliat principle and its defense to which the 
liibor movement continues to be committed. I say continues bocausa 
since the first intr(^uction of a Federal on-site consultation bill, we 
have viewed its implementation as an erosion of the first instance 
citation rj^sponsibility. The more fact that the act needs to be amended 
today, a/ the bill would re(]fuire in order to allow this type of service, is 
indicatj/o of oyr contention that it countervenes the enforcement 
principle. 

It is now possible *for all States to engage in on-site consultation 
J through two niea^rStates which have regained OSHA enforcement 
authority by pi^fffiig into operation an approved section 18(b) plan 
can include on-site cwf^sultation as part of tncir program an^l receive 60 
percent Federal funding: ior States without 18(b) plans, 60 percent 
Fedoral money i^ avtuhiDlo through section 7(c)(1) for on-site con- 
sultation pro^ramst ThV addition of a Federal proo;ram would add a 
third layer undof section 21, the relationship of which to the existing 
programs is unclear. 

While you wore all discussing oarlior^-today the relationship of this 
program under U.K. 8618, I took a loofc at the list of the Jjponsors of 
th:it legislation, Mr. Chairnum, and I find that but of 2.3 cosponsors of 
3^our legislation, either those States already have existing consultative 
services progi'anis in (hoir particular States under their existing 18(b) 
plans or have applied for section 7(c)(1) money to put that service into 
the .States. 

I tusk you, how is it, then, tliat these States that have consultative 
servit es are not so fur able to assuage the opposition to OSHA since the 
propani is alroady in effect in these States? ^ 

The list of ( \)ngressmen that are cosponsors already are benefiting, 
if you wish, from consultative surveys that are provided under, the 
current law. - ^ 

Mr. Daniels. Will the gentleman yi(5ld for a question? * 

Mri Sheehan. Certainly. ~ ' , , 

Mr. Daniels. I am the prime sponsor of this. 

^Ir. Sheehan. It is not on here. I have Missouri, Montana — — 
- Mr. Daniels. I am from the State (tf New Jersey. 

Mr. Sheeiian. You jire-one of the six. New Jersey has to make the 
decision whether they want on-sito consultation. 

Perhaps I should break from my text tD indicate that there is some 
inference that the pa3sao;e of 8618 mil insure that there will be con- 
sultative services and the Chairman has made. I think, yery valid 
reference to the fact there ore two States which have 18(b) plans that 
don't have consultative services and there are now approximately 18.' 
States — — , ^ ' 

Mr. Daniels. Out of 56. * 

Mr.. Sheehan [continuingl. Otit of 56 that^iave not applied for 
7(c)(1) money to set up ^ consultative service in their^tate. The 
inference is that H.R. 8618 will mandate consultative services either 
\n tho two States that Imve jurisdiction under this ac£ or in the 18 
States that havB nt)t applied for section 7(c)(1) rnoney and^yet, Mr. 
Chairman, Jfhe Labor Department came before this cominittee at^d 
testified last week that where there is demand for 15onsultative 
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services in the preempted States, the Labor Department doel^ not 
intend to use the money aiithorized under this bill to set up useless 
md undomandod and unrequosted consultative services. 

As a matter of fact, they ^ave made veiy clear in the testimony 
before this committee that tliey like the additional money that mil be 
: authorized under this bill because section 6D(f) of this act allows them 

to use the monov for other than consultative servicea and, I' tWnk, 
they made very clear thev would use the money for other than on-site 
consultative services if there is no demand for the services. 

The pom t I am tr>ing to make here, Mr, Chairman, is'' whether 
there shall bo on-site consultative services. The root of it is, is there a 
demand for it? Wo respectfully submit to you,. Mr. Chairman, that 
our readmg is that the demand for it is mostly political and not 
substantive and that the busmess community that has politically 
demanded this legislative change has done so for the primary purpose 
. of makinc: erosions into the fii-st instance sanctions. 

The Chjynber of Commerce ccmmissioner testified before you a 
couple of weeks ago. His support of this bill, at most, was lukewaim. 
lie said It was a bcginmng. What thev want is to insulate employers 
agumst that iiret mstance sanctions. The labor movement has continu- 
ously appeared before, this committee and indicated that even if this 
foot pts mto thc^ dooi^and I think the Chamber of Commerce's 
position was very logical, their position wos-^e ^'ou establish an 
on-site consultative services, you oughUlo^provKiKs^n^^ 
protection to the businessman that requVsta that sei vices, that he will 
either not be inspected or that he be grtren a period of freedom from 
iruspeetion. 

I A,^"'i^^""' ^^rtainJv, says there is no such insulation, 

1 Mr. Daniels. And I would be absolutely opposed to it. 

Mr. SHEEiiyj. Wo would have to count on your opposition for us to 

aumvo and tltere is no Joubt about that/ There is no doubt about the 
] fttct that the role of the chair in this controversial legislation is very 
' imlpohant to us in the labor movement. There is no doubt about that 

at all. , , 

What we are, slicing is that you are sotting up a situation that 
logically would be hard to \vithdraw from aiid the Chamber has 
' forc^ully said that Nve should not have both consuNation and enforce- 
ment, ^ive the small employer the opportunity to be informed and 
give us prQt(ictiop fi,om the citation. ' ' 

As a matter of fact, on the flow? when this debate went on last week 
with the approt)riation bill, Mr. JTindley, who als6 has a cbnsultation 
service bill, made constant and repeated references to the first instance 
citations, and Coneressman Flood, who has consistently opposed any 
legislation of OSHA on the floor— as a matter of fact^you made refer- 
^ ^^G^J^o his remarks earlier— opposed a Findley amendment thta 
would delete small business people from coverage under the act, and - 
yet. Congressman Findley has^constantly been making references that 
\ we hove to change the firsiUnstance citations. That is really the objec- 
tive of this political drive in Congress. . . 

Mr. Daniels. I have since spoken to Congressman P^ndley. I think 
1 have talked him out of his idea in that respect. 
Mi:. Sheehan. You haf e spoken to him? 

Mr. Dai^els. I have told hiin how \^ong he was. He is coming 
around to x)ur way of thinking. ' 
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• Mr. Shebhan. I arn very pleased that Uo is. I thought Congre^man 
Steigor made an oxeeptional defense of the first instance sanction. But 
we all recognize you gontlempn are not only reaport^vo to ona another, 
but yik\ ore also responsive to a constituency out tlioro, and this 
legislation will exercise that constituency more thaiVit is now being 

• exercised, that onco having gained this, they should' go the next step- 
^ down the way. • 

Congressman Qaydos pjiacle reference to the fact tliat the Liberty 
Mutual Insurance Co. has testified'there is no demand for this sei-vico 
out in* the field. I happen to sit on that same committee that Roger 
Winijato serves on; namely the National Advisory Committee to the 
Secretary of Labor. I thought his t(%timony before the committee was 
devastating. They weift out of their way to telephone people that 
they want to come hi and help them out, and they still got lurned 
out. 

As a matter of fact, there was other testimony by a representative 
of the Aiuerioan Mutual Insurance Alliance. I would like to road that, 
if I may. 

The Stc^er bill that is made reference to hero is the one that the 
Appropriations Committee funds for the first time consultative services 
and without a/iumding OSHA. The representative of the American 
Mutual Insurance Alliance said this: 

Additionally, Coni^rrssman fttrigoVs recent nmondmont to the Labor- T 1 10 W 
ftppropriationk bill provides a proccdiirtf and funding for eonsiiltntion in Stntcn 
without app Hived plans. Th\is, if both proKrams <sco. ItKb) consultation and 
sec. 7fc)(l) con.sultation)\mutorializo and become fully implomcjited, It would 
seem that the need for atnending the act to provide Federal on-slto coniiultnrUni 
would be HUbstantiully diminished. 

There you have it. The business^ community, at least one of the 
representatives of the business coinmunity, is saying there is no need 
for Federal legislation in thi^ area. 

' This is \vhat we ore trying to say here today. Of ^course, I have 
jumped all over this text m terms of comments. 

I want to make two comments about the arguments ^regarding the 
appropriation. * * ; 

Mr. RiSENHoovER. Would ^ou yield and lot me ask a question?' 

Do you trust the business communitv to look out for the best 
interest of labor? ^ffU m*e referring to the business testimony there 
about there being no need for this. Do you trust the business 

^IrSSHEEHAN. I trust the business comn^ruj^ty to look out for fho 
best interest of therasolves. And if thftlS|.is a d^e^^^nd fai^voonsultative 
service* to look outTor i^heUiselves, Sore is a bilsin&ssman saying \i6 
does npt need it. ^ . 

Mr. RisENHoovER. He is interested in seeing thisle^slation repaaled. 

Mr. Shbehan. I woiUd not say, for instance, that Roger Wingato 
or^the repres^tative of thft insurance industry would come before 
this committ^Po and advocate repeal of OSHA. As a matter of f apt, ^ 
- I woxUd think . * * " . ^ . 

Mr. RiSENHoovER. I would not take his word for the fact there is 
no demand for the services. 

^j^r. Sheehan. As I said, this his comment. As a matter of fact, 
1 don't know, outside the two trade nsspciations, any Ifusiness peoplo 
that have appeare<rt befoi^e this committee. 




m 

Two cominonta I would like to mnko about tho appropriations 
proceduro, if I jnay. Roforenco Iuih been rnailo that ainca tho Appro- 

filiations Committoo provided tho funds, *thi§jrt?a8 not a proper Icgis* 
ativo routQ to finance consultative 8orv|c<^The diairmon of tnat 
committee, CJonj^ressman Flood, as I indicated previously, has 
cK>ntinuou8ly resisted (efforts to amend OSIIA by exemptinff ilmali 
business finns from inspection* Ho quite properly declarecl many 
times that exemption was the jurisdiction of uio legislative committee. 

However, the funding of a consultative service, through section 
7(c)(1), or if you wish through section (g). where you have tho State 
phms, like any other funding reciuest of OSHA need not receive specific 
lino-by-line statutory recognition provided it is within the general 
purview of tho act. 

Therefore, thoro can bo no contention that the'fAppropriations Oom- 
mittoo was acting under (hiress.^ctually, therc*Was no floor opposition 
this time in any form whatsoever to- the $5 million appropriated this 
your. Critical floor comments Inst year on the Steigor bn] were limited 
to questionfng whether the States' nonpreempted roles should bo 
^ more expansive than just merely being one limited to consultative 
services. And there issonio serious contention, Mr. Chairman, whether 
• ^ consultative ^services is being overemphasized to the detriment of 
other kinds of educatioa nnd training. 

Ah a matter of "fact, the snokesmen for tho Labor Dopartinent's 
OSHA has said there might oe an ovordramatization on this Issue. 
Those were the comments that took place Inst year. 

However,'8018 does not grant any rolo to tlio State — oven in this 
limited area, und I tliink that is a poipt we want to emphasize, th^t 
ILR. 8618, one, does iioUJw?lp tho States out in this area, ntid two, 
indirectly it may Uegin i\h demiHO of the section 7(c)(1) programs 
that are already in placo ih at least 15 of the States, and these 15 
States' responded within 1 month after the promulgation of the 
regulations by tho Labor Department. 

The other comment I wanted to make abput tho appropriation 
process wils this, that the enactment of the now authorizing legislation , 
, jirovides n« guarantee bhat the authorization will bo iH)propriated. 
rho absence of appropriations has spelled tlio fate of other programs, 
and there is no reiison to believe that an OSHA consultation bill 
would be insulated. Whatever reasons would prevail to infliaenco tho 
Appropriations Conifnittecs one way or 4inother regarding funds for 
section 7(c)(1) on-site consultation (that is, without enactment of 
new legislation) would still prevail relative to funds for section 21 
(that is, with the enactnienf of new legislation). 

Both programs will 'develop their own constituencies which will 
press both tho administration and the , Congi-ess for full funding. 
C'onversely, any force which would act to reduce the funding for a 
7(r)(l) coni^ultation program mil have the same effect upon a legislated 
Federal consultation program. 

As a matter of fact, tho supportei^s of the legislation should realize 
that enactnient may not bring about all the consultation they en- 
vision. On-site consultation is just one very limited type of assistance 
out of a whole range of programs that are necessary, and an OSHA 
spolcesman stated before this Committee that the agency has doubts 
about l^he cost-effectiveness of on-site consultation. The agency views 
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BceUon (d)(6) of H.R. 8618 na an opportunity for obtaining-additionol 
funds authorized by this bill to uso for general educational and 
training programs. 

Yet tiio curr^t OSHA legislation provides, t^at opportunity 
without the need for any amenuraent. 

So, Mr. Chairman, perhaps I ought to end here at tho end of a 
very long morning, by indicating that either. No. 1, there is a concern 
that States are not coming forth requesting tho consultative programs 
or that, No. 2, OSHA in offering these under 7(c)(1) authority is 
doing 80 at a low level of matcliing on tho 50-50 basis. Then I might 
suggest, Ntr. CJhairinan, tlu^t perhaps a joint resolution of th*i;3 Congress 
could mandate or si^j^st to OSHA that they cliango thd matching 
basis for tho 50-50 funds, so you would at least get a congressional 
vote, that would show congressional intent is here so that the funds 
on a hotter matching basis would bo available under 7(c)(1) and the 
propram rCTnains iu tho hands of tho States. 

ThankK^ou. 

Mr. DX.viiiLS. I recognize the gentleman from Oklahoma, Mr. 
Risoniioovor. , 

Mr. RisEN-noovKU. On that final point, you must be aware of what 
joint resolution rocominondations to Federal Agencies, what effect it 
,uas had, iind how they conduct their business. 

Mr. SiiKETiAX. Mr. Risenhoover, I would not disallow tho imprtt*^ 
of a resolution of that typo because, lot me indicate, under the OSHil? 
Act, section 7(c)n), funds were nli^'oady available on a 90-10 basis. 
OvSHA^changed that formula- primarily* during the davs, a couple of 
years ago, when^ there wiis an intense drive to defederalizo OSHA. 
And when the Statues' eome in and take over jurisdiction they can 
only get funds und(T what is known us section 23(g) of the act on a 
60-50 biisis. Then tho OSHA administrators were concerned that if 
they gave 90-10 money directly to tho States without State plans, 
there would bo an incentive for them to stay outside and let the 
Federal Government run it. ' y 

Now, that drive is over with. Tho State plan situatio^fHias now 
stabilized itself and there is i^J)solutoly no reason for 7^(1) money 
to remain at the 50-50 level. Here whal wo would bo tallHng about is a 
congressional intent that it would not bo. 

Mr. RisenhooVer. Then I would urge you to do tho same, tiling 
that I urged Mr. Clayman, to get with tho chaiiTnan of the subcom- 
mittee andT)ropose something that is acceptable because it is very 
obvious wO have only 18 States using the 7(c)(1) money. There must 
be a reason whv. 

Mr. Shbrhan. Because it was a short period for them to apply. I 
don't think we should overspoak ourselves on that matter. The reg- 
ulations wore printed on May 20 and the 1975 appropriation was 
Juno 30. So those States didn't got in. Now, wo have 1976 appropria- 
tions, thoy ore up now. Wo don't know whether those States mil come 
in or not. I think wo ought to give them a chance. Your State is in. 

Mr. RiSENHoovER. My State happens to be in a heck of a lot better 
financial position because 6f the tax on oil than tho Chairman's State. 

Mr. Shbbhan. It mil bo the same on all States. We have been get- 
ting underfundihg of OSHA ever since we have been here, underfund- 
ing of OSHA in all areas; let alone consultative service. 
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Mr. RiSBNHOOVER. It is my undorstimding there is money available 
for some 300 more inspectors than have been hired. 

Mr. Sheehan* The problem Ls that when they get the money and by 
the time they get around to hiring — by the time the Congress acts in 
the appropriations system and the money is in the hands of the admin^ 
istratorS) wp have a very short period of time for them to go out and 
hire. ' ' 

Incidentally, We are not at all reluctant to criticize OSHA either, 
because they have not gone the full length. The important thing I 
think here is providing enough funds to fund these operations. That is 
the problem. , ^ 

Mr. RisENHooVEu. Let me ask you one question so we can clear it 
up for the record. 

There may be some misinterpretation of your testimony, there has 
boon at times on my part. 

As a matter of priorities, do you— let me state it this way — do you 
want health and safety for your workers? 

Mr. Sheehan. Yes. 

Mr/ RisENHoovER. Or do you want to punish business and indus- 
try? ■ 
Mr. Sheehan. No; wg do not. 

Mr. RisENHOovER. This is what I am looking toward, too, I am fiot 
intorcsted in punishing a small businessman by having a fine slapped 
on him, but we have had a business shutdown in my area because of 
fines. 

Mr, Sheehan. You arolrvinging up something else as to whether the 
choice is of jobs or death. I clon't think you will get any labor official to 
stand before this committee and say we would rather have the job and 
let the guy get his hand chopped off. v 

I don't know imy place OSHA has shut a business down, you can 
ttsk the OSHA official. Th^re is not any plant OSHA has shut down. 

Mr. RusENHOovEu. They didn't shut it down but people were off 
4 or 5 hours, or a couple of days while the company took action on 
the problem. If we had had consultative servicJ^s, which we are going 
to continue to have, they ^o in and tell the small businessman what^ 
has to be done and he gets it done and he is no^ exempt from inspec- 
^tion which would cite nim in the first place. ^ would not go for that 
either. I think we have to keep the law the way it is. I am more inter- 
ested in those people having a safe place to work and in theu' being 
able to continue to work. 

Mr. Sheehan. I hate to talk generalities but it is the experience 
you are relating to, the fact your State has this program-^ — 

Mr. RisENHoovER. I would like to see these other States do the 
same. I think we should force them to. 

Mr. Sheehan. That is thcvDoint I wanted to. mention before, 8618 
does not force any State to haye the program. 

Mr. RisENHoovER. Maybe we should amend it. 

Mr. Sheehan. Where there is no demand, the Federal OSHA 
administrators will not use the money appropriated for on-site coii- 
sultations. • , * 

Mr. Daniels. It is true we don't force a State. This is a Federal 
program. — r 
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Mr. Sheehan. I went the second step by saving the Federal OSHA 
administrators h^ve testified before you that iif they don't get demand 
for service, they want 

Mr. Daniels. Consultation and advice must be requested under 
my bill. 

Mr. Sheehan. There are two parts. In order for a consultant to 
walk into a work place, ;you have to get the request from the busmess- 
man. This is to malce sure the businessman does not unilaterally get 
tjio benefits of Government when he does not want them. More than 
that, if there are not many requests made m a region^ OSHA ad- 
nimistrators vnll not have a ^uy sitting by idly waitiiu^ for those 
i;equests to come in. They will transfer him to other activities and 
when they come before Mr. Flood's committee, they will not be askmg 
for appropriation of funds. 

Wo had a bad experience under the Metal and Nonmetallic Mine 
Safety Act with the guy sitting over there listening to Beethoven* 
They will use tile money for other pui-poses if there is not a request for 
consultation services. 

Mr. Daniels. Such as training, education, putting booklets out 
into the field? 

Mr. SiiEEHAN. Jt is already provided for under section 21(f) of the 
act. It IS already provided and the funds are there if requested. To put 
it the other way around, the request is valid to make before the Appro- 
priations Committee. 

Mr. RisEXHoovER. If you have suggestions as to how this bill can 
be made more binding and more effective, let's have them. 

Mr. Sheehan. I frankly think we would want to stay away from 
any legislative action on the floor. There is a lot of danger and it is 
not responding to the people pusliing for ihk. 

Mr. Kise^jhoover. 1 will say the same thing to you I said to Mr. 
dayman, ifVe /lon't take some action, in 1977 you are going to be 
up liere tn'ing to keep the act from behi^ repealed. 

Mr. Sheehan. That is one thing we should not overlook. 

Mr. Rike.vfioover. The Chairman may not be the Chairman either 
because the majority party will name^ie Chaii'man. |^ 

Mr. Sheehan. This Chairman has doue a great deal to weed out the 
fact from the fiction, and/to a lai^e exteA the opposition to OSHA has 
waned, for the first time. The House of Klepiesentatives has protected 
OSHA on the floor. That has never ly^pened since the a^ passed. 
Tbirf is the first time it has happeneth/l think employers/the^workers 
and the adininistrators now are beginning to work witlwthe act. 

The experience out there is that employer^are imt^gexting up tight ^ 
about this act any mor^ They realize these peDx:4^on't come m with 
moans, and that the stafi^ards that have been promulgated up to a 
couple of months ago have been basically standards recommended by 
employer groups in the first place. 

Mr. RisENHOovER. Mr. Sheehan, the only reason that in my district 
we are not having the trouble we were having is because on-site con« 
sultative services ar^^being provided whether they ask for them or not. 
And don't think" tlie business people in my area are ij^^or this * 
legislation. They wiould jump for anybody that came up here and 
suggested repealing it* 

Mr.jSHEEHAN. Why don't we leave the system in place. That is all 
we arjB asking. ~^ ' 
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Mr. RisHMHoovER. How about the other States who are not 
providing any on-site consultative services? like I said before, I 
don t want to be up hoi-e mth 3QQ Republicans. You may have a 
friend from me, you may ham^w, but we won't bo able to do what 
wo want for the workmg people m this coimtry. I don't see Chairman 
Daniels' proposal as weakening this legislation. v-nairman - 

rL. u''''- '^'^'^ '"'''^ for legislation in your mind comes from 
the fact you-have a program. It is operating under a system we have 

S?nf.fJ^?f?"^.; r"'''^^' ^^'i^^^^- '""'^ some otSr 

btates that don't have it ajid you_have expressed legitimate concern 

why those States don't have the program. It's not based uijon the fact 
hat mayby they don't want it but rather they had too short a time 
to respond/ to the recent authonzation of $5 milUon. The rogulationa 
were printed May 20. ^ufewuuoua 

1.^^^ ^^t^''''AVl\^J"'''^ ^^"'^ listening to testimony since 
January 15 and I find the mayors, Governors, don't have enough 
money to keep tho.r fii-emen and policemen on the job and won' 
put money mto OSHA unless we do it. ' 

Mr. Sheehan. The Federal Government won't put it in either. You 
have no reason to feel the Appropriations Committees of this Congress 
will fund any regulatory program or any kind of program. Howard 
McGuigan, my conferee, said we were providing money to put people 
aJpHed^fr ^PPi'opriations were no? 

So there is no reason to think the Daniels' bill will be appropriated 
to the maximum degree by the Appropriations Committee any more 
thhig^"" ^ recognized even the States can't do'thia 

Mr. RisENHoovER. I think individual Membei-s of Congress AviU • 
do anythmg to say we have made this a better act to give you help I 
thmk there is that much feefing on the floor of the Congress. I believe 
the money will be appropia^ft^tt j£ we^fs^ide the authorization. • 

Mr. Daniels. Mr. Gaydof. 

Mr. Gaydos. I would like to respond to my colleague, the track 
record as of now does not support your observation. I om talking 
Sffl f ""7 ""t ''"^ Congi-ess as a body is ready to appropriate 
sufficient funds. I see not a scintilla of evidence to indicate what vou 
■TL'l lu 7?u^^^ contnu-y, there is more than just a smidgen of 
evidence that they Avill not do it. ■ 

Mr. RisExXHOovER. If we have provided the vehicle, then we have 
dorte our pai-t. "..vo 

Mr. Gatpos. I wish to commend Mr. Sheehan 

Mr. Daniels. That is the second bell. We have just enough tune to 
get over there and vote We will be back. I want to afford tie witness 
an opportumty to testify. witutjija 

[The committee recessed to vote.] 

Mr. Daniels. The subcommittee will come to order. 

Mr. Gaydos, do you desire to continue? 

Mr. Gaydos. I want to commend most sincerely Mr. Sheehan He 
^as been before this committee many, many times. We have always 
found his statements well worth reading and studying late, on after 
the questions have occurred. 
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In conjunction with this legislation, I give him assurance I will 
again be repeating those acts and going into his statement in detail. 
They are detailed, right on point, and there is not a lot of surplusage 

^^i^^want to make one comment maybe in conjunction with what you 
hfcve stated. You did make reference to the fact that the Liberty 
Mutual Insurance Co. is properly considered as a test run as to whether 
or not consultative services would or would not be utilized if they are 
made available to everybody in all States. I want to respond to my 
good friend, Mr. Risenhoover, that that is a good example as far as I 
am concerned for two reasons. First, Liberty Mutual Insurance 
Co. represents roughly 9 percent of the available workmen's compeji- 
sation insurance requests throughout the country, so that gives it 
opportunity as a big company in a lot of different areas. 

Second, I think that their motive is very important, meamng they 
do miilce these consulting services available for their own self-s^erving 
interest because they wifl save money, they will be able to offer their 
services as far as insurance is concerned for less premium cost if th&f^ 
can influence better compliance along the lines of safety. This is part 

and parcel of it. .-,11 r n 

So it serves their- mutual self-mterest if » they do have the full 
utilization of these services. So these two factors to me indicate that 
it is a good area in which to investigate and which to compare if you 
are looking for a track record to determine just what we cpuld expect 
j> to make these servi<res available. . . 

So I agree with you it is a good area to look at because it does give 
us a definitive track record and, if my colleague has any other area 
other than that area to look for as far as experience, mdicia as to 
what we can look for, I would appreciate it. 

Mr. RtsENHOovER. I would not trust them because they are 
interested in selling insurance and, second, they can provide con- 
sultative services whether we have OSHA or not and, third, they 
would do jiny thing to have OSHA repealed. They would rather see 
the status quo mamtained, see the opposition to it and see it tlu-own 

^^Mr. Gaydos. I respond I don't share all your feelings in all three 
areas. I think yon makQ some valid points but there is no other area 
we can look at ^s far as an experience rating and we niust accept that 
area. It is better than nothmg. * 

Mr. Risenhoover. You can look at Oklahoma where we have 
consultative services as to the experience derived and we ai-e gettmg 
better compliance with less friction. , / 

Mr. Gaydos. As I understand it, you have six people. What are 
they doing that is so great that it wonld be in your opimon a goM 
area to use as an indication to how it works? 

Mr. Risenhoover. I hq,ve six people in my distnct. The mspector 
is going as fast as he can from one area to another as long as businesses 
axe open, going in and telling them what is wrong, telling them, if you 
don't get tliis coiTected there will be an inspector to slap a fine on you. 

Mr. Gaydos. I have- suspicions as to those that support the pro- 
vision of prodding cx)nsultative services. I suspect their motive a3 
being one thatfis not in accordance with what I feel is the purpose 
of the act. Ttiat is my feeling. I would like to see more advocatmg 
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this"on-site inspection business. There have always been those, if you 
trace the lineage down properly, you will find those that have always 
been antagonistic to tlie whole program. > 

I want to make this point, if Oklahoma has six inspectors, I don't 
think that Would qualify in the degree that I would consider or re- 
spond to Liberty Mutual Insurance Co.'s track record which involves 
something like 600 people and, particularly, since they have a vested 
monetary interest in providing these services. The premium will be 
involved as well as the expense to the company. 

Mr. Sheehan. Could I bring up one point here? I think Mr. Risen- 
hoover's comments about the budget points are well taken. 

One of the pointe he was maki& was the budgetary problems we 
are having, and I thirilc we all havb to recognize that. That may be a 
reason for not overlegislating in areas from whence we don't have too 
much proper informq-tion. I want to emphasize this point with regard 
to his cominent. Under the 18(b) plan States, these are the ones with 
their own jurisdiction, there are lg5 consultants out there now4.jJnder 
the 7(c)(1) States that have jusfcoitae in^that l-ihontli p there 
are 208 consultants. That is approximately 353 consultants operating 
at the State/level. / f ^ 

I know of no study that has belbn done by OSHA with regard to 
the existing 145 consultants, thanks to whether factually the consultant 
activity did mitigate on the severity of the accidents, or on the 
frequency of accidents. If you get into the hazardous industry, to 
what degree is the track record thj^re better, let's say, than the track 
record of States oi)erating undei the Federal Government, which 
would be the comparison. I ^now bf none so far. That does not mean 
It may not be a good one. But welhave here, with the introduction of 
the 7(e)(1) program, many more inspectors or consultants going out 
there and, although I have indicjited before that it seems to me all 
the States could get in here and this number will go up, it would 
behoove this committee at this pciint to say let's take a look at this. 

One thing I probably would also recognize is that one of the meas- 
urements you might want to maM is not only the impact on the safety 
in the workplace, which we are regally talking about, at least the labor 
movement is talking about, but you might be concerned about the 
impact in the political arena and itas this mitigated political opposition 
to us. That is a different dimension, I think, but I would like to see 
the studies that sho^ild be demaMed by this committee. I think Mr. 
Gaydos has been talking aboutt where is the experience. We have 
talked about some experiences here, the lUD study talks about 
expenence. There is a lot out there. What is its impact on safety in 
the workplace? Why don't we fihd out before we rush into anything? 

Mr. Gaydos. Let me ask two sport,. concise questions. No. 1, are you 
advocating that it would be wi^^^^r the committee to exercise limited 
oversight to find out what these States think and what their experience 
is with what they are doitig? 
Mr. Sheehan. I certainly would. 

Mr. Gaydos. My second quektion is, Mr. Sheehan, given the legis- 
lation before us, following a dificussion with other witnesses we have 
l;ad and also your own, if some changes were made possible, would 
you be m a position to support the legislation? 
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Do 3'ou see any area 'where we could effect some compromise Where 
the results would be that you would be sui)porting tliis legislation 
OB all fours? 
^ Mr. Sheehan. No. 

Mr. Gaydos. 1 have no further questions. I yield to ]Mr. Risenhoover. 

Mr. Risenhoover. The appropriation we are operating under, 
it is my understanding the matching money available to these States 
is the result of the $5 million. We have no — — 

Mr. Daniels. That is correct. 

Mr. Risenhoover. We have no authorizing legislation for that and 
there is no reason to believe it won't bo continued beyond the 94'th 
Congress. 

Mr. Sheehan. That is not true, really. The authorizing legislation 
it is operating undei* is under OSHA. 

Mr. Risenhoover. But it is taken from other OSHA programs. ^ 
The $5 million has been taken from other areas. 

Mr. Sheehajn. We are not going to say— you see, H.R. 8618, whufc 
does thaLdo? 

Mr. Risenhoover. We authorized the appropriation for it. 

Mr. j^HEEHAN. It sets up'what is known as the section 721 program. 
When OSHA comes in, it is. authorized up to fl million. Now, there 
is nothing in this Congress that is going to prevent the experience that 
Mr. Gaydos quite rightly pulled out of history, that if OSHA came 
in, let's say, with $80 million — I forget what the budgets are now — 
S80 million for all other aspects of the act and then came in, let's say, 
with full funding for Mr. Daniels' bill at $2 million or eventually $7 
, million, either the Appropriations Committee could say we think 
consiiltative service is doing a better job than enforcement activity, 
we ought to give it a shot, pve it a better chance, let's cul down on 
the S80 million they are asking for and give them $78 million and give 
them $2 million. So we give them a total of $80 million. We have 
already had that happien. 

Mr. Risenhoover. You are always faced with that, 

Mr. Sheehan. Right. There is nothing in this act, because this act 
amends OSHA by opening up a section 721 program. We aheady have 
a section 7(c)(1) pro^iram. What you are ending up with is a section 
23(g) progi-am, a sectijon 721 program and a section 7(c)(1) program. 

Mr. Risenhoover. I think the Appropriations would look at the 
program and divide the money. I don't think they will take away from 
enforcement. - ^ 
^ Mr. Sheehan. We have had such experience. Mr. Gaydos pulled 
\ that out of the history. 

Mr. RisENHOovjER, I won't take away from enforcement. I am 
trying to add on f6r cbnsultative services. 

Mr. Sheehan. Yes; but in the Appropriations Oommittee iti.is a 
little different. 

Mr. Risenhoover. Where you are talking about the political end, 
it does not make any difference what you want to see accomplished, if 
you ai'e not Ixere, you are not going to see it done. 

Mr. Sheehan. we can't contest your evaluation. 

Mr. Daniels. Can the Chair-get a word in ^gewise? I would like 
16 fxsk a couple of questions. I fearwe are going to ^et called for another- 
vote. I would like to jisk a couple of pertinent questions. As long as 
time permits you carl ask all the questions you desire. 
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You have indicated in your direct testimony that vou felt that 
Congress ought to adopt a joint resohitidn on 7(c)(1) pWrams with 
either 100-percent funding or.9D-lO funding. Now, if a 100 percent 
/(c)(1) program or 90-10 program wixs estabUshed, we have no way 
of Jaiowing wliether aU preempted States would wish to participate in 
me program. OSHA at the present time extends to 56 jurisdictions 
)ye have 22 junsdiotions under. l8(b) plans, that leaves 34 md of the 

f T^^rn''^.n^rT.V'^^^1'* ^^^^^^^^ ^^^^ funding. Both programs are 
luiuled 50-50. I hdt leaves 19 jurisdictions.' We have no way of knov,w 
If those 19 junsdictions \vill desire to come in on on-site con^iultation. 

JNow if a State does not deske to participate, emplo\rers in that 
junsdiction ^ould still b'e without on-site (Consultation. Would you 
agree with^y statement? ^ 

Mr. SHBfeHAN. They would be without on-site consultation In the 
preempted States? 
Mr. Daniels. Right.. 

Mr. ^HEEHAN. That is not completely correct. Mr. dayman 
indicated there is a NIOSH prograjn in place and the NIOSH under" 
sectiwi 21(f) of the act provides hazardous — — 
Mi^. Daniels. I am going into that situation in a moment. 
|r. Sheehan. They have that. 

ir. Daniels. I would like a direct response to the question I pre- 
KaP^ ^^^^^ remaining 19 States that were not preempted — 
Mr. Sheehan. There are no consultative services in the sense we 
are talking about. 

Mr. Daniels. Then they would be without consultative services'? 
Mr. Sheehan. I can't make the statement that they would be 
/without it. They are now without it but we have no way of knowing 

that they would remain without it. ^ --^ 

Mr. Daniels. Even if we funded it on a 90-10 or a lOO-percent 
basis, there is no way of knowing? 

Mr. Sheehan. Since we are all speculating, I would hazard the 
speculation that the 19 would nm in here. / 
Mr. Daniels. You are speculating they would. 
Are you sure one or more of the remaining 19— who have not 
indicated they have no intention to participate— if they didn't par- 
. ticipate, then no on-site consultation service would be available to 
employers in that State? >^ 

^Ir- Sheehan. Any more than they would not be available under 
±1;K, 8618. H.K. 8618 does not make mandatory on-site consultative 
services. ^ z 

Mr. Daniels. I have another question. In section 5, we impose a 
general duty on covered employers to furnish employees employment 
and a place of eraployment free from recognized hazards. We also 
impose a duty on employers to comply with standards. Don't we 
therefore hayg'.an obligation under OSHA to those same employers to 
provide cp^sultative services, and don't we have that obligation to 
employers in every jxHisdiction covered by OSHA? 

Mr. Sheehan. I tWnk the question is, does the Federal Government 
have a responsibility to provide information to employers in all 
jtirisdictions? ' I • 

Mr. Daniels. Correct. 
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Mr. Sheehan. I think the issue, however, Mr. Chairman, is a very- 
narrow one, not the broad one that question would indicate. Yes; the 
Federal Government has t*» responsibility to provide information to 
employers. Does the Federal Government provide this? I think we 
have been trying to indicate before the comniitt:ee that off-site con- 
sultative service is provided in droves. Even the testimony of OSHA, 
as they testified before you, was that there was^a better cost effective- 
ness in that type ol program. So tha advice is being extended to 
employers. 

Mr. Daniels. Where; on-site? 

Mr. Sheehan. No, off. 

Mr. D4NIELS. At the DOL or their regional oflSce? 

Mr. Sheehan. In the pro-ams in whyih the Federal Government 
has preempted the State, these ai'e all off-site consultative service 
programs. 1 wanted to just move a little more into that answer on 
this thing. The que.^tipn really is, does the Feclpral Government have 
the responsibility to send out on-site consultative consultants? There 
is nothing in the act that says that it does. I think there are a lot ot 
employers that think they will end up getting free scientific and 
engineering and health service for their plant. They won\get it. XheT" 
money provided here will not give us that caliber consultant. He 
will bo a guy that will go Cut with^a book and look around and say, 
think you are in violation." 

If you look at sOiBe of the employer problems, many don't know how 
- to correct their situation, and the OSHA consiiftant won't be a walldng 
encyclopedia as to how you debate some of these sanctions. They will 
V have to employ the private consultants to help them come to compli- 
ance, I submit,'witli Known standards. They know what the standards 
are; it isn't that they don't know wbal they are. They inay not know 
how to comply with them. The point I am making is that the Federal 
Government is providing a* great deal of information to these 
employers. ^ . 

Mr. Dat^jiels. This committeet'in its oversight has received many 
complaints that the OSHA; while it has the authority to provide 
consultative services — have been advised that such consultative advice 
will be given if they go to the Department of Lp<bor or to their regional 
oflSce. ^ , 

Now, it is'' hard for me to fathop^and *to understand how a rep- 
resentative, a consultant in the DDL 'dfrfegional office, can visualize 
that particular employer's workplace and tell him what he should ox 
should not do to correct violations. How does he^know what the viola- 
tions are without visithig the worksite? ; 

Mr. Sheehan. . I think the issue^is not to fmd out whether there 
is a violation but whether the enriployer is u^ing proper operating 
and work practices, aad is he famihar with what the standards are. 
The OSHA inspector, or consultant even, it isn't his job merely to 
find otrt whether there is a violation. It is the employer's responsibility- 
to find out what the standards are. If there is some problem — ^and I 
submit the evidence so far doesn't indicate there is a great one here— 
that the employers don't know what the standards oji-e, then they 
can find out what those standards are off-site. The qu^estion isp.'t 
so much whether I am in violation of the standards that I know 
^ -about. 1 submit that I may be m violation because I don't know what 
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the standards are. You don't need on-site consult/ative services to tell 
an.employer there is a standards on this or on tllat. I am sure that is 
what is at stake. f 

In answeir to your question, if you wigh, class type contact can be 
made with the employer so he knows what" tlie standards are, Hi.&. 
problem is that he does not know ^^hat thergtandards are, not that 
.he does not know he is in violation. / ^ 

Mr. Daniels. Assnime he Icnaws the standt^d, it would not neces- 
sarily follow that he is aware of Sne fac^t that he is in violation. 

Mr. SheehaK. I think it would follow* more than it does not follow. 

Mr. pANiEts. You stated earlier in your testimony that if this 
legii^lation was passed, there is no assurance that the auflipriaation 
provided for under this bill would be fjpproved by the Appropriations 
Comniittee or that the Appropriations Coxnniittee would make the 
proper appropriation as requeued. • , ' 

Isn't it likewise true with reference to the action of tho^Appropria- 
fions Committee that was taken last month under the supplemental 
appropriation when it approved $5 million for the 7(c) (if program? 

Mr. Sheehan. Yes. That is the point we are making. 

Mr. Daniels. We hfive no guarantee — therefore, wa have no 
'^guarantee beyond fiscal ye^ir 1976 that there is going to bi an appro- 
priation for $5 million or leas for this particular program? 

Mr. ^Sheehan. Any more than whether you. pass this bill or whether 
you dofa't. V ^ 

. Mr. Daniels. Therefore, why is it necess£^&|oShave legislation, 
autliorizing legislation 

Mr. Sheehan. I think the point has been made^that you need the 
legislation to guarantee the appropriation. Our point is that you 
don't need the legislation to guarantee the appropriation because 
Avith the legislation you have no more guarantee than without it 
since OSHA itself, the act that has passed, does give you the kuthori- 
isation to fund these programs. 

Mr. Daniels. Mr. Sheehan, isn't it really true that the reason you 
and the other witnesses who appear here this morning testifiea in 
opposition to H.R. 8618 is that you feel that there will'be a dilution 
of funds for enforcement and that is the basis for your complaint? 

Mr. Sheehan. That is one of them. There are three of them, if I 
may say. 

Xir. Daniels. Let me hear the other two reasons. 

Mr. Sheehan. The experience we have had on the floor with the 
Michel amendment, that is history. We have suffered inroads. . * 

No. 2, and even more seriously, is the fact that we view placing 
the consultative service inside an enforcement agency will gradually 
begin to erode the first instance citation enforcement action^of tins* 
agjency. Your bill is absolutely clear on this area. There is absolutely 
no doubt about that, Mr. Chairman, and we do not contend that fact. 
We are talking about the legislative process that goes on in this 
Congress and w6 know full well that the real guns are leveled at the 
first instance citations. . 

The Chamber of Commerce has come before you already and said 
this. And I think there may be some legitimacy^ to the argument. If 
you accept the assumptions of tjie Chamber pf Commerce th&t if 
consultative services are provided this amoimts to safety m the work 
place — which we contest, by the way. We don't agree with that.. "V^e 
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. hftvojivcd under tlmt for years and wo don't buy that: But the biiHis of * 
tlij|S bill is that it dous. I think it \h mmt logical then, Mr. Chairman, 
that inombei-H of this conunitll»o and 'the future couunit^eo Would fiava * 
tb start looking wX tho fact as to whether an employer who hou^Mtly 
re<iuestB consultatLve servicei* is going to g<5t nuch servieeH because of 
tho spaiMity of the staff and' money nvailablo under this bill; $78 . - 
niillhjja total and $10 million at the mtist for consultation; and how is ^ 
it going to serve 100 million pe6j)le of the Unirtod States? That is, a *• 
yerjr small amount of money. Will not that employer have some 
• justification to sny that pending the visit of tho consultanlj:, you should ' 
not come in hero with your inspection force? Would not the people 

down in Oklahoma saV ' ^ • t * 

, Mr. UisBNHoovRiiiT^o. • ' V ? 

Mr. She^han. I have heard them say .that. That i^^tjie -second^ 
reason. I have forgotten the third oho. / ^ • 

Mr. RisBNiioovBU. This Iaw>d6es n6t dilute thai at all* This law' , 
- does not dilute that first i^istanco citation, it (foes not dilutee it "ue^ij. 

^ Mr. SuBEJiAN. As we indicated, tho C'hairman's bill— and iNlimlc 
,,1ie was ver<r much concerned l)y the* way, because we did buve dis- 
wtssicms with the (vimirinan, he luis boon very open With us, he knows 
that. We know he doesVnot mind tho dialog that is going on right u 
now. He has been very open with us in tho discussion of this bill and 
"ho vjruB nu)st insistent, that that prott^Hi6a bo in the bill that he 
V presented. As a matt^i;" of fact, he developed it before the represent- 
. atives I numtioned w^ere here, Whrtt we are indicating is that it slUs 
up that j)roceHs, that t4uit V<;()cesH will not sfop merely because yon 
frnt this in the bill. The experience-Mr. Qaydos men1ionc?d his already 
tak^n place on, tho lloorJL ^ . f 

^ Mr.' RisENHoo^u.^ Maybe you don'f see this as I do, but I see 
this as a way of uiF^iadin^* those guns 'pointed at thirf act. 
: Mr. Shrehan. Aal indiciited to you before, the political opposition 
" in iho House has not been as intensive as it hijs been before witliout 
jTie' consulting. , i ^ * . ^ 

The other tiling, that is the" third rAs^n, weJiaVe the program in 
place. What nuyfe do you wtfnt? \yhy do you. have to hay^j du'pMciitiv^ 
legislative j)rocesses takiiig pla< e? We have the program. » 

Mr* RiHENHb'ovEii. I 4lunk the bill spells it out more clearly so 
there, is no question in anyone's mind. / \ ^ 

Mr. J<|iEKiiAN. There is no doubt in the mjind of Oklahoma, you' 
have a prognifn.' - , ' * > ^ 

^ Mr. KiBKNnoovEU. Wel],,.niht it continu^^^ - ^ 

^Ir. Shbehan. I must say^u th(»re is any business organization tljat . , 
waifts to testify tq^ether ^vilh tho AF^XMO-iUI^' I might throw in^ 
the steeKvprkbrs, W(^ will testify before liny angfo^)ritji^tionH committee 
in ti joinj: appearance with thein to continue funds gom'g to the>States 
in this program. Lot thorn come^u-thyiihd we \vill join witlrthorff. 
- Air. Oanibls. Qne further queslion/an(l I wilrthei) yield, i ' ^ 

Mr. ("layman, tho previous witness; put.!great ,emphasis/)irNIOSH * ; - 
as the agency today according to his interprefation of OSHA that' J * * 
wan passed in jl970, bas the jurisdiction to do so under section! 20 and • 
section 21, which is captioned, '*Training afid Employ^i^e. Education." •* / ^ « 
^ I haa/e read section 21 owr qwite-cafefully sinoo he testified and mv / 
ii)terpretation is that NIOSH ^rnay iujve. that '^uthoritV, J>ut that " ^ 
authority Is alsd specified in the..^cretaiy^ of Labor. If .you read ^ >j 
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subparagi-Aph 3 of that Rcction it says, "The Sccrotarv' in consultatioa 
yitfi the Socrotary of JIEW shalf'-then it j?o\s on to t\vo^ 
"consult with and advisO omployors and omployees '* ■ 

TK °^!^^^ u,°^^'3^ authority is t«th tiie Secrotai-y of labor. 
^ lha trouble js Mr. Sheehan, the troflblo herb is that the Soqrotai^ 
of Labor up to this date has not seen fit to provide this service Since 
he has not seen fit to _do bo up to Chis day, 1 Uiink we have to mpTe- 
ment Uus act and spell it out loud and dear that ho will. 

L am tell you that this committee is going tocai'ry on further on-sito 
consultations. The Secretary of Lubor^Ir^ Dunlo^ has soTira Jo- 
SillM"' '9"'"'''^' ''"/t he desires to appear .uid testifV in those 
oversight hearings. He. perhaps wUl further enlighten us oil this sub- 

iJi^' Could I comment on -that? I tliink you brihg up a • 

3-HFwTll ^•'^ r.'''^? there says the Secretary in consuftatfoj 

T1,S^!;.^^" consult with and advise employees and employees. 
Fnrlir^i p ' ""f^^n'^l Ruostiou you asked, as to wither the 

I-ederal Government has thtyr(^)onsibiUty to -advise employers and 
consult mth employers .and/indL>d to you that • yesftKy d7d 
suit xdtril!T„l! 4ot.llo^-- the Secretary shiUf advise and con- 

sult mth the employer on tU site and this.secfcion of the bUl, section 
^il^.Jfi"^ ^T' '"^ roMlwitn section 8 of the a;^t wS has to 
a wSksite' activiti^of the Secretaiy .vheS he walSto 

It has been the interpretation of the Secretary of Labor, and one in 

f w„ f.l' n " '■«lE;«^V^il'ty to take care of the violations that are in 

off shn nn h'.^"^ ^-'^ ^^"'''^'^ responsibilities here by 

off-site con^jihative services. By the same tokon, HEW does notjiave 
any enforcement activities, hence^they are not bound by .my otho? 
wo£L nnir W n''^ ^"'"l^it^/vhat tiJey might do either^on o?off 
HPwl \ Clayraan™ac o reference to that in the role of lUSW. 
Sf wn fn T K^"'""^"'^ ^^<'?'!,fie>d in fheir hazard evaluation. I must 
»air we in Lab-br are very much disturbed by the fact there is a ero^vin" 
awareness o occupational diseases in the Workplaces d7e to Crrde 
■ rifrnU" i'k^ legitimately a lot of employers'^know nothing Sut 
fieia fcTwl 1 ""L"^""" Por^t-Ption of this 

it fl'r^^J^'^I^^^'^'V ""T'' ^'■.^'i.'^'^ qwe.stion indicates to me that 
It IS necessary, therefor(.,^to amend fhe act to set up separate Federal 
consultation personnel and inspectora. " • ''J''" '^'^e'^'^' 

Mr. S^EEiiAN. The fact that <the Seeretan^ of Labor is included in 
small nL^'n"" 7''" *° ^f^'"'^^ conseutPfl-ith the emp^vers a ve^J ' 
n^^L 1 f j^' consultation. In that small area, t'he gap k 

provided for under section 7 (c) ( 1 ) of this act. 

in iiJ^l^n rt^'f ^^'^ Governmentr^that is 'something that was 

n my mind before-ig financing, the Federal Government is exercising 
ts respom^ibility and obhgation in this area by providji^g the motief 

to these States to fiU that veiy small, narrow gap. / ^ 
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Mr. Qaydos-, On that, Mr. Chairman- 
Mr. Daniels. X^r. Gaydos. 

Mr. Gaydos. On that point you would bo inlfc^osition. would you 
not. to unqualifiedly support legislation of tliis-cimuViitteo iiit nroyidod 
an increase of that 50 liercent for tho States t0 80 or a hundred percent 
to increase that fund <or inspection? 

Mr. SiiEEHAN. If you cjianged the legi^atiou to some kind of sense of 
CongrcHs, soino kind of joiht resohition, would. 

Mr. Gaydos. You are ^ot taking a position you would not support 
Botne amendatory language with those conditions? 

Mr. Sheehan. I thhuc ffifJ* amendi^ent route is not ono^hat we sup- ^ 
port. I think what you are saying ii important. Wo da support every ^ 
efTort to get the States that are preemptecl into thLs#activity and get 
OStIA to provide funds through 7(c)(1) amHw) will do what w can to 
go beforp the Appropriations Commrttee and would support anything 
short of an amen%nent to OSIIA because it is not needed to get Con- 
gress demotistrating to OSIIA they want to fund it this way. 1 think 
Socretarv'Dunlop would rcfjpond. 

^Ir. CjAYdos. Tasked many of the witnesses, both business and labor, 
particular! V business and national and local chambers of commerce 
the question, *'Do you know of your own knowledge of any business 
that is o\it of business because of any OSIIA' enforcement?'* All of 
them responded to me that they didn't know of any, it was all rumor. 
That brings me to this ob*ierva\ion, and I wonder how you felt abo\it 
it. To me when an inspection is made by an inspector and an on\ployer 
is cited, ever^'hody in that business, in that locality, county, munici- 
pality, touTishii), or what-have-you, knows about that violation and 
the fine,, if there was any. T^hat in itself (acts as a deterrent and un- 
que^stiona-bly. 

However, twisting it aroimd, diverting fimds from mspection and 
putting them into on-site consultation, when a consultant is called 
on the premises and he consults, nobody knows about it because that 
is p\irely between him and *o busjooss, therefore, T think it is logical 
as a practical niatter to con.clude that mohey and services in thafarea 
does not begin to have the deterrent efficacy ivs the inspection. . 

Mr. Sheehan. That is a very excellent point to bnng up. Earlier 
today when Air. Beard was asking ^vill this bill have an adverse 
impact upon workers, what came to my. mind at that time was the 
fact that workers Hvho had experience under the State programs where 
inspectors wpuld show up unbekno^vnst to workers in that plant, cast 
a great deal of credibility or lack of credibility on the Staite operations. 
> They put in tlie wal'karound pjrovision s\o the workers mside the 
pUni^^M^vell as the employer outside knew when the OSHA inspector 
c^it^^because he had an obligcction,to meet and walk around with 
' therh?%^ou institute a consultative service Fjrogrom where we ^et back 
to the old days of secret meetings, privileged ipeetbgs with eni- 
ployers, then I am afraid you \viji begm to institute t^am the credi- 
biHty gap between workers and tljose supposed to be regulating in 
their behalf. . , i . 

^ Mr. Gaydos. I have most sincere reservations about the ultimate 
purpose of this legislation. The reason for it is that more and more I 
think there is an imminent danger, an obviously unminent danger 
that we are creatmg a misconception that people, business, whati-have- 
you, directly or injdirectly ftre associatmg on-site inspection with the . 
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yoursoU of that corvico, ovorything is hunkydory. 
boll horrung'^' Qaydog, wo have ft voto on tho floor, tho second 
Tho CHiftir is going to concliido this hoftring ftnd I want to oxpross 

S?v?J^d %T S ^°'"^'/ committeo nnd poSll? 

JhinW w« K„ Other Witnessed thftt appeared here this morning. 1 
think we had a worUiwhile and informative hearing this morning N 
thSTffi &^ P-™- -iiourned. subjecfV 

(Material subinittod for inclusion m the record follows:) 

P«Kr,vnK0 Statkmknt OP JoBF.r» McEwen, Premdent, National Association^ 
o» wiioLESALBn DiBTRiuuTons, Wabihnoton, D.C. 

„f ^'f*' "M"?r Jo?"?'* McEwcn. I make those rcmnrks in my ciiDaoitv im Prnqlrfrnf 

Know that I am President of Mock-m Handling Kquinmpnt Conmanv of Pi In- 

?riCo^ iXiatlon ^''^^P'''^"'""' Matoriai JIandling E<,l.i^nont Dis- 

IV National Ansoclation of Wholesaler- Uistributors is a federation of 04 

natloaal conmu.dity-llne a:..ociations which in turn are ".n.p. Vd of ho no 30 000 
A^ln^^;: ^"''T. throughout the :,0 Hrat,^ 

o7il V^Tr^K^^ ^ho Unitecltafi 

NAW wflcoinpH the opportuiiily to Pxprps<» our indu«trv*8 vIpws with r^i^nnot 
Saf;.;vTnd riri"h*Acrof".'"or\J"'", T"" ^J""'"-^^" 'h" OcctauJ^ruU 

4;;;:"d'on;:i^dt';iif,?v^^^^^ "-i^- 

Plealt'l^Ae't 'Tho'A'ir'"''''' '*J''?''^<'« underlying the Occupational Safety and . 
D ss 1 pvnVv uw.rUh P'""''.'' '^"'^ '•^''"'''^ P'"-'""" of assuring "so far as 
„,.„ f ■.. "'"^ " rclatively lal)or>.intPm.ivo industry/ making our 
vieSoinT we nla^e "l^l.^lT^T- ^'TJ^ Pr«i!.imtic as well a-humanisti^ 

I. . .m.f 1 ■ , , P'"'''^ "'B** ^^'w prov d ng our oraplovees with snfe and 
he Ithful working conditions. \\\, have long been of the opiLh, ho«^)v?r that tho 

Virhfnii,^ administration have plaood undue h.ird^l.Vs on "mall ^usK^ 
lln.. If . A ^ h,,a voiced an Interest in the Occupatioma and 

d sadtnt„Ve w^ recognized that small busFness Ml distinct 

OccuVaUo'nal \f£\l7T' ,?k"a^' 3147 a bill to teTtHo 

tif.?,. ^ and Health Act, stated: "• • *» f oun veara airo Cnnirrpss 
enacted tho VViU ams-Sj5lger Occupational Safety aiid Health A^t Tnco tho^Tt 
has sparkorf considoralfo controversy. Particularly in defe^Sdning ti.rra^^Xpli^ 
of nmnv sZ '""'!"^'nen. Perhaps the greatest probloni^as b^oen tKemrta , 
di^fflcuU^o o^icoThn'^ln'"* '^^'^ '=°'"P'y ^^'^h tho ac;t, but who find it- ' 

exacUy wL't i^eVp'ocred oTl^^^^^^^ P---'^-- '° dftteriniue . 

_At this time last year a spokesman for the APL-dO seated in testimonv before ' 
Ji^nnT"*^^ "".d. ^"•'"'^ ^Velfare Comn^teo. "^oT the outse OfiflA 

'•".dimentary things to pro^de small employera^Wth the clea? 

r&li h'o^^fe1rpllJ'»e'i^t'''V^ '° '"""^ w^^cuTcS^e^^K , 

t^r^H JJ*"""""}! t '"T'"'*y °f Witnesses referred the problems encmm 
Ste'^^^^and^T^^^^^^ *° add/orPr,^'^^?rth°lS.; 

■ 182 



180 - 

Thodlfllcuity of.intcrproting the volume and voluuies of regiUotlons, atnndarda. 
and rules have reHuU(»a in fmstration und gonfiision on the part of the amuU 
bu*tincHHman. We comlncnd the Chairman for hl$ leadership and commitment to 
provide 'conaiiltative services to employers desiring to comply with OSHA 

Btandarda. ' >• , . , , j , xi. i _i . 

Our primary conecm is that the Consultative services provided in the icgisia- 
' tlon being diseiwsed by this Subeommlttee be structured li^ a way that wlil 

eneouragc maximxim effcctlveneas. N AW believes that the enforcement mechanism 
and the eon8ultation process must bo clearly separated, to ensure that an employer 
reque:*ting advice and counsel receives exactly that, and not punitive flnen and 
citations. Wo nubmit that ciarlflcation of the terms ''substantial probability" and 
"imminent^danger" contained in Section 2(A) and 2(B) is necessary. Broad inter- 
prelation of these terms by a consultant could trigger the eiiforcemeut procedure 
. and rcHuii in Sijuctions not intended by tlie CongraMs. 

' * jn addition, we are concerned with the non-binding nature of the eonauitant s 
advice in any subsequent OSHA Inspection. Advice given in the course of a 
* con-iiiUatlve visit, ana taken on good faith by tlio emnloyer, could still result in 
rndnelary penalties to the employer visited by a compliance officer. This does not 
tJlcui to provide much incentive to the small businessman to comply with the law. 
XV^W believes that an ofTeetivo on-site, non-p\mitive consul til tion program 
. Wi>ul9 contribute much assistance to the small businessman attempting to under- 

stand the law and bring hls.operation into eompliance. We will actively urge its 
rtkicirnent, und commend the Committee for its recognition of the problems small 
bu^i^^MH ciicinrntcrs under the law. 



AuTOMoTivt; ShnvicE iN'otrsTaY Assoc iati on, . 

Chicago, III,, August G, 197.5, 
Hon DoMiNirK V. DANiKiifl, ^ „ i 

Chainnaii, Suhcominittce on Afaripnwer, Covlpemation, and Health attd Safety of 
(ommiltee on Education and Labor, Rayburn House Office Building, Washing- 
ton, D.C, 

I)f \R Mr. CiiAinMAN: The following remarks aro made in my capacity as 
Pn-*i(ipnt of the Automotive Service Industry A^ocintion. Y^u should also know 
that i am Vice President of Fochtman Motor C^hipany, Inc^^TTholosaicr-distr'^tr^ 
utnrs of automotive parts and oquipn#nt with our main store and ten branches * 
(»p« rating in northern Michigim.. * > 

The Automotive Service Industry Association is the automobile world s largest 
aiKl most comprehensive organization, with its mem!)ership enWmpnssing more 
than 7,()()() independent autom'otive wholesalers, warehouse distXibutors, heavy- 
duty parts and equipment distributors, autonjotive electrio service distributors, 
nianufncturera and remanufaeturers of replacement parts, tools, equipment, 
ehemiculs, paint, refinishing materials, supplies, and accessories. 

ASI.V enjoys afiyiation with the Automotive Booster Clubs InternationaU and 
maintains close and constant liaison with the Automotive StTviQc Council; Na- 
t^iuial Congres.4 of Petroleum Retailers; Equipment & Tool Institute; Automotive 
Wholc'j^aler Association Executives; Production Engine Reman ufactnreVs Asso- 
ciation and the Automotive Indtjstries A!5sociation of Canada, giving ASIA repre- 
sentation at every point of the automotive service marlc^tjfajaa^he manufacturer 
to the ultimate consumer. . * j -^u 

ASIA"Wishes to express its support for the concept of H.R. 8618 and urge witn 
minor modification the biirs-srdoption. We for years have supported moves in Con- 
gress to allow consultative investigations to occur hi our small businesses without 
the fear of pimitive .action. — ' 

Ouj members are ail basically small busmpjslnen who cannot afford the services 
of the expensive consultants necessary t^^o sure that we have compHed with all 
the often confusing and contradictory OSIIA regulations. As we are;a labor-inten- 
sive industry, we wholeheartedly support occupational safety and health for the 
benefit of our employees. We believe that the employee sAfety will be greatly en- 
hajneed by giving employers the opportunit^y to avail themselves of f% consultative 
investigation by OSIIA to help them'bring tlioir places of business into strict com- 
plianco with the hlw, , \^ c a i 

In the past, our members have, as have all small businessnften, been afraid to 
discuss !|an7/ safety problems wittf OSHA because of the inhereiH fears of the naan- 
dator>' investtgation and citation provisions contained m the original law. 1 ho 
Bize of our memJber firms pla9es them at the virtual mercy of the Occuputiona.1 



ERJC - , 1'85 



181 

Safety and Health AdniinistnUion bccaiLSO \VOinck fcho sophisticated manpower to 
interpret the Agency b regulutlons lUid.havo nowhere to turn for effective help 

Wo need clear, simple, understandable guides developed for industries such as 
ours along with the availability of consultative investigations to increase our in- 
dustry s comphanco with the law. Plejise understand there is absolutely no reluct- 
ance on the part of our membership to comply with the law, but utmost frustra- 
iPJii.^r^A^^^"^^ ,S to understand the many complicated and tecjmical provisions 
of ObxlA regulations. ■ 

Wo woulcf urge your Committee to structuro H.R. 8018 in a ^vay which will 
prptcct and assure smiUI businessmen that the enforcement mechanism and con- 
sultation mechanism of the Ageney will be distinct and separate. There should bo 
no question regvdlng the sopurability of these two functions? If there Is any ques- 
tlon, not only our members but other small businessmen, will remain reluctant to 
disou^ aafoty matters with the Agency for fear of Inadvertently ijoing the subject 
01 a citation and fine. ^ o ^ 

\Ve also believe that if given a clean^epori by the GSH A consultant, no subse- 
quent mvestigatlon should result m a citation and fine. This protootion should be 
contained m any consultative investigation legislation. Our members should bo 
able to r(»ly on the advice given mid the li^tions <taken in good faith as a result of 
I. l?Mr''/'^^^r^^? ^° compUarico with the IffJv and aUoviato anv 

nossibihty of later citaUon and fine resulting from a differing interRretation by ah 
Ohli A compliance officer, \ V 

We appreciate the opportunity to express our comments on IVR. 8618 and 
Would appreciate this letter being made a part of the hearinc record. 
i5incerely, >c. 

Vincent A. FocnTM.\N. 



Can Manufacturers Institute, ' 

II IX ,r ^yashiiigton, D.C., August 7, 197o, 

lion. DcMiNicK V. Daniels - , *>y*^' 

Chairman, Subcommittee on Manpower, Compensation, and Health and Safety, Ray^ 
bnr^t' OJJice Budding, Washington, D,C. j j 

Dear Nin. CHAiR.MAN: The Can ManufacturersJnstitute has been Driviltced 
to appear before your Subcommittee in the ptist, and, although we were not 
.scheduled to appear durmg your hearings in late July, 1975, we \vish to thank 
^^u W PPP9^^"?Jjy to reenforce our support of the OSHA On-Site Con- 
sultation SS^islation (H.R. 8618) for the recorcL 

8mce our hwt statement before the Subcommittee in September, 1974 the 
C-an Manufacturers ^ji^ute htis grown from 39 produtiers of metal cans to 50 
i\ven though this testimony is presented in support of the'intere.sts of our smali 
basiness members, we are encouraged by the general support of the entire industry 
for this type of legislation. ^ 

VV^ believe that business, particularly small business, is very responsive to the. 
needs of Its employees. We want to emphasize that the volume and the com- 
plexity of the regulations promulgated by OSHA designed to assist in proviainc 
sueh protection result in an inordinate burden upon small manufacturers who 
simply cannqt employ the expert staff to ensure full compliance, at all times. 
Hence, we w-holeheartedly support the basic jntent of H.R. 8618 which you 
introduced on July 14^ 197o. , 

r.Tr^)i^tnnc''i\'^iTJJ'^ n'i?\^i5^ recently promulgated OSHA regulation 29 

CFR 1908 dated May 20, 1975. a basic distrust of the wiflingness of employers to live 
.up to the renuu-ements. The legislators and regulators apparently simply are not 
wiumg-to beheve that sound, constructive advkie to industry will provide more 
employee protection (because of wholehearted voluntary acceptance and use of 
the prograni by industry^ than the threat of regulatory compliance action, which 
may result in httle use of the provision by mdustry for fear that regulators will 
be camped on their doorstep. , • > 

BX. including section (d)(2)(B) in your biU, we believe you woyld significantly 
reduce rfTithusiastic participation in the program. We urge you to delete that 
section (lines lCh25 on ijage of H.R. 8618), because we are convinced that 
enthusiasticutilizatioa^f Yhe provi.sions of the bill without it' will provide^greater 
employee safety than woUld be the case by retaining the^implied threat of uiScnown 
magmtude. ^ o ^ 

It mi^t be noted that Sec. 2 of -the bill, the appropriation authorization, does 
not speak durectly to the method of funding implementation. The Subcommitteer 
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may w^int t6 clarify this section to the end that support for carrying out the first 
■section is to be provided by the Federal Government, but the operation normally 
will bo by the States. 
Sincerely, 

* M. W» Jensen, 

'PresidenL 



SXAtEUEKT or NATIONJX SUALL B08INEBB AaSOOIATION 

Mr. Chairman and Members of the Subcommittee: We first wish to congratulate 
«Chalman Daniels and other Members of - the Subcomn)ittee for their quick and 
decisive introduction of H.R. 8018, an amendment to the OSHA On-Site Con- 
-fiultation and Education bill in order to clarify and rectify the Labor Department's 
interpretation of the on-site consultation amendment. 

Thi$ statement is prescntcd^on behalf of the membenS'i^f the National Small 
Business Association. The. Association represents firms dbing business in more 
than 500 industry oatcgorics. ^ • 

In the past few months the National Small Business Association has met witl\ 
Department of Labor administrators relating to the interpretation of the on-site 
•consuHation amendments to the Occupational Safety ana Health Act. We were 
impressed by the degree of co-operation' and time given us by t\io OSHA staff. 
However, once the regulations were annoitnccd, N8B could no longer support the 
Department pf Labor rules, especially those that would circumvent the intent 
of Congress which was to encourage voluntary request for inspection by the busi- 
ness community. .Instead, we iound that inspocto;^ could notify enforcement 
authorities if a violation were round. 

Our main problem with H.R. 8618 ik in how a "reasonable opportunity to 
eliminate the hazard^^ is to be defined. 

Our concern is with the small employer who, in all good faith, desires to comply 
with the recommendations given in writing by the inspector. The employer Wants 
^ correct problems resulting from the voluntary inspection but runs into problems 
over which he has no control. To be specific: If' the employer needs any protective 
device or equipment and finds parts arc baok-ordered for six months, can he be 
Subject to a citation? If the employer orders the equipment, is he in good, faith 
compliance with the written analysis given l)y the state inspcotor? We feel some 
degree of protection must be given the employer who can show he has attempted 
to comply with Federal and State regulations. 

In a time of short money supply, a small employer may not bp able to directly 
finance equipment necessary to come into compliance. Docs the written evaluation 
by the state inspector, resulting from the voluntary on-site consultation, qualify 
the employer for the SBA loan program? ^ - 

We feel a voluntary compliance program will ^only Work if the samll business 
eommunity is givep q^air chance to eliminate potential hazards, and not be afraid 
of being cited for violations and suhjecXed to fines. A businessman cannot know 
all the regulations in a highly-technical fiopd. With a little patience the Congress 
will learn that a positive and constructive approach, as embodied in H.R*. 8618, 
will work, for the benefit of both *empdoyees and employers. 




Statement of Gillespie V. Montgomert 

Since its inception in* 1970, the Occupational Safety and Health Act has gener- 
ated a xjonsiQerable amount of eontroyersy. Reaction from constituents and other 
interested citizens evidences the fact that OSHA is considered by many to be 
extremely harsh and punitive, rather than productive. 

The attitudes of employers, as revealed in their letters and comments, point out 
that they are concerned with the health Jtnd safety of their employees. In fact, 
the general idea* oi\ which the Occupational Safety and Health Aetls based is a 
-concept which we must espouse — that increased efforts toward safe and healthy 
' surroundings will result in a higher quality of working conditions. The objective 
Is sound. ' ^ - . 

However, in the case of OSHA, as in other federal bodies, the stringent rules 
and regulations adopted have only served to weaken its purpose ^y burdening 
-the businessman and mystifying him. Little thought seems to have been given 
*«to the effect of thl law of^tlfe small business, the backbone of our nation. 
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AVc must address ourselves to tho somewhat du^s proposition that punish- 
mont is the key to complianco. In this case, 'the emphasis is misplaced. Enforce- 
ment HI tho fornri of penalties has been the basis for achieving the goals set out in 
the ongina legislation; compliance is the key. but voluntary acceptance should be 
the dOMircd result. I very strongly doubt the validity of the idea *%hat fear of 
permity or fliie actually encourage employers to meet the provisions of the law, 
and It at all, onlv to a minimal degree. Strict enfordement and threats will never 
Itroduce the kind of encouragement which will lead>to fulfand complete acceptance 
of Uielmv or the stimulus to aehieve full complianch^with it. 

Several suggestions come to mind, and they inelude proposals some of which 
have conie before the House in the form of legislation. OSHA must ^york to 
establish Itself as a body eager, or jit least wUIing, to aid 'businesses in complying 
the provisions of the law. Perhaps several businessmen could meet toRCther 
with a representative of OfeHA to determine ways in which the purpose of the law 
eould !)e achieved mid whether their present facilities do comply with the minimum 
standards. On-site consultations would assist Jn disseminating information about 
hnzurdous practices or unhealthy conditions^ In addition, these visits, without 
l\u \o\OT^^' would stimulate a co-operativfc relationship between inspector "and 

foday sinairhusinesses especially are facid with a host of rules and regulations 
whicli hamper their growth nnd make their survival uncertain at a time when we 
have record high unemployment. We must realize the necessity of keepinc these 
basincsses dive and at least recognize the problems which are peculiar to them as 
we draft future legjslation and implement existing law. A more reasonable and 
\T ^^P^^^}}^^^'^ of the Occupational Safety and Hedth Act would be a step in 
the n^ht direction. ^ 

Statkmknt by Hon. Richard C. White, a Representative in Congress 
^ From the State of Texas 

^rr. Chairman and distinguished Members of the Subcommittee: It has 'been 
fn.ir y*.:,rH smro the Occupational Safety and Health Act was implemented, and 
inruugn testimony you have been receiving during your oversight hearincs of the 
prevh.us s. sHinn and this Congress, at least one point Has been emphasized. While 
the f:tets may show the very real need for a uniform code of employment safety 
prnetie(s. experience with the program indicates an equally compeUing need to 
make adjustments m the present law. b ^ 

Perhaps the most talked-about amendment advocated is one which would statu- 
torily pn)\ ide' for on-site, nonenforcement consultations to emblo'ycrs, par- 
tK-uIarly snia l husinessni('n. Consultative services has been kn issue in almost 
(■\ery Ujhor-IIiaV Appropriations bill we havo considered since OSHA's enact- 
ment. 1 hero seems to be universal agreement as to the need and desirability of 
on-site consultative visits, yet we have continued to only provide these services 
hrou^h individual fwcal year appropriations, ObvioUsly, an amendment to the 




cori^ultntive or an enforcement rtfficerrArWrnVn^ shourd,'pr^^^^^ 
H the case in many administrative penalty procedures. 

Uunng the previous session, I testified before this subcommittee on several 
aspects of the law and the administration of the OSFIA law. Tt is good to note 
tnat the Labor Department has begun providing advisory centers in the field 
oinees puhhsmng 'phun language" bulletins, and will be increasing an educational 
progntm to sectors of the small business communities. If OSHA is to work in the 
\\'i\y m. which Congress intendecl we must direct its implementation toward 
etn-ctive assistance to the employer in obtaining compliance. 

Hopefully, expedient action can be taken on the bill I have cosponsored with 
_^the distinguished Chairman of this subcommittfCe. The^bill would provide a 
program of consultation and education by the Labor Department for employers 
and employees, and I feel it will go a long way toward lessening the problem stiU 
to he experienced. I urge your favorable action on this legislation to statutorily 
provide for such a program of education and assistance^ 
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National Society op Puopessional ENGiNEKns, 

\Va$ht7igion, D,C,, September 18, 1976, 

Hon. DoMXNXCK Daniels, 

Chairman, U»S, House of Representatives, Subcommittee on Manpower. Compeu" 
satioL and Health and Safely , Raybum Houae Ofll9e Building, Washinglonj 
D.CT 

Deah Ciiaikman< As chairman of the Occupational Safety and Health Con- 
sumer Product Safety Committco of the National Sooietjr of Professional Engi- 
neers, I appreciuto the opportunity to expand upon NSPE's formal testimony 
of July 22, 1975 on advisory consul tativo services to bo provided under the 
Occupational Safety and Health Act. As you requested in oar informal discussion 
following the testimony, I am writing to offer further view? on the consultdlil's 
role. 

To be ti^.uly efTec^tive tho- consultant as envisioned in HiR. 8618 must serve as 
an adviser and coimselor, not ns an advocate or enforcer. His role is in lai*ge part 
an educational pne and much of the success of the consultative prognun depends 
on the employer accepting the consultant in this ligAt rather than as an adversary. 

For that reason^ the National Society of Professional Engifieers reconunends 
that n.Il. 8618 be amended to specify that the consultant's ttisk include apprising 
the employer tin^ his employees of the hazard.s existing on the jobsite and of the 
best engineering, administrative, work practices and other methods of controlling 
those hazards. At the same time, when there is imminent danger of serious injury 
or death, immediate* steps must i)e taken to eliminate the hazardous situation. 
The employer should have the opportunity to correct the hazard identified by the 
consultant without fear of punitive action. However, If an employer is im willing 
to take the necessai*y steps to^liminafco the imminent danger,, the Secretary should 
bo notified and the regular enforcement procedure should begin. 

XSPH believes paragraph (d) 2 of llvJfl. 8618 should be revised to«rcad as 
follows: j-^ 

"(2) No consultative visiti authorized hy this subsectipn shall be regarded as 
an inspection or investigation under Seqtion 8 of the Act and no citations shall 
be issued nor sh/ill any civil penalty be imposed by the Secretary upon such 
\^isit: however, if an iinmiuLMit danger is disclosed during a^consultative visit and 
the employer falls to take immediate action to eliminate the danger, the visit 
shall be terminated and the Secretary advised by the *eonsultant. All consulta^tive 
visits shall end with a closc-t>ut conference with the employer and his employee*^' 
representative to discuss the conditions of the workplace and how to correct the 
hazards." ' ■ 

This prpcedurc is not Without successful precedent. In the. Pennsylvania 
Departmerlt of Transportation, for example, an Operations Review Group — a 
team of Ivighly qualified engineers— visits various Districts and Bureaus, review- 
ing operations to determine whether the Department is following its own \vritten 
policies and procedures. Following such a review, the GrOup will hold a close-out 
epnference with the parti quia r unit engaged in that activity, pointing out any 
operational deficiencies. Subsequent to the close-out conference, a written report 
is given to the Secretary of Transportation, who then requests a follow-up report 
from the affected unit. 

Again, NSPE appreciates the opportunity to discuss this issue. If we can be of 
further service,* please do not hesitate to contact us. 
Very truly yours^ 

Benjamin D. Roctjskie, Chairman, 
Occupational Safety and Health Consumer Product Safety Committee. 

o ' - ' 



